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Statement of the Questions Presented. 

1. "Whether plaintiff’s complaint herein, containing 
allegations of fraud and corruption by the bribery 
of the presiding appeal court judge, and by pre¬ 
venting plaintiff having a rehearing of said appeal 
by means of false affidavits, states a cause of 
action. 

2. Whether the denial of a motion for a rehearing of 
the appeal, based exclusively on affidavits which 
themselves were an integral part of the fraud 
practised on the court in the original instance, 
without any testimony or cross-examination of wit¬ 
nesses, bars the action herein on the doctrine of 
res judicata, despite the alleged fraudulent and 
corrupt nature of the proceedings heretofore had. 

3. Whether the plaintiff’s claim is barred by the 
Statute of Limitations. 
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BRIEF AND APPENDIX FOR APPELLANT. 

Jurisdictional Statement. 

This is an appeal from a decision below by the Hon. 
Bolitha J. Laws rendered on July 11, 1952 (Appellant’s 
App. 41-46), which, upon motion of the defendant, dis¬ 
missed the plaintiff’s complaint (Appellant’s App. 2-19) 
and denied plaintiff’s motion to calendar the cause for 
trial. Judgment was entered thereon on July 24, 1952 
and a timely notice of appeal was filed on July 29, 1952 
(Appellant’s App. 49-50). This Court has jurisdiction of 
this appeal by reason of Title 28 of the U. S. Code, 
Section 1291. 
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Statement of the Case. 

This is an action for damages resulting from the al¬ 
leged fraudulent acts of the defendant and for injunc¬ 
tive relief against the use of a corrupt judgment ob¬ 
tained as a result of the alleged fraudulent acts of the 
defendant. 

The nature of this action was succinctly summarized 
by this Court in Wircn v. Laics, 194 F. 2d 873 (Decem¬ 
ber 1951): 

“Petitioner shows that some years ago she 
brought a suit against certain defendants in the 
U. S. District Court for the Southern District of 
New York. Her present suit in the District of 
Columbia filed September 2$, 1948, against the 
same defendants, is based upon allegations that 
the final judgment against her in the New York 
court was obtained by fraud and corruption. An¬ 
swers to her complaint were filed in December 
1948. Paramount Pictures, Inc., one of the de¬ 
fendants, subsequently filed a motion for summary 
judgment on October 19, 1949, which it withdrew in 
order to file a motion to dismiss on November 8, 
1949” (Appellant’s App. 37). 

Extensive oral argument and exhaustive memoranda 
were submitted to the District Court on the defendant’s 
motion to dismiss. Thereafter, that court on its own 
motion ordered the transfer of this action to New York 
(Appellant’s App. 29-33). The plaintiff thereupon pre¬ 
sented an application for a writ of mandamus to this 
Court seeking the vacation of that order of transfer. In 
that proceeding this Court held that Judge Laws im¬ 
properly ordered the transfer of this cause to New York 
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under Section 1404 of Title 28 of the United States Code. 
The Court stated: 

“ * * * It appears that the trial court treated 
petitioner’s District of Columbia suit ‘as com¬ 
parable to a motion for a new trial on newly dis¬ 
covered evidence’, and upon that basis it concluded 
that the convenience of the court would best be 
served by transfer of the cause to the forum in 
which the prior litigation involving these parties 
had unfolded. We think that premise erroneous.” 

In order to refresh the Court’s recollection the ma¬ 
terial factual allegations in the plaintiff’s complaint are 
here summarized. 

In 1931 the plaintiff instituted a suit in the District 
Court for the Southern District of New York against 
this defendant alleging that the defendant had infringed 
upon her copyrighted dramatic work. Upon motion of 
the defendant for judgment on the pleadings, the District 
Court dismissed that action. The plaintiff thereupon 
caused an appeal to the U. S. Court of Appeals for the 
Second Circuit to be taken. Judge Manton was a mem¬ 
ber of that Court at the time and he presided at the 
argument of that appeal. In 1934 the Court of Appeals 
affirmed the judgment of the District Court without opin¬ 
ion (Appellant’s App. 8, 10-12). 

The plaintiff has alleged that unknown to her Judge 
Manton had been bribed in order to secure a decision 
favorable to the defendant. Upon learning that fact and 
after a search of available information, a petition for 
rehearing was submitted to the Court of Appeals in 
April 1942 (Appellant’s App. 13). 

The plaintiff has further alleged that the defendant 
submitted false, fraudulent, misleading and incomplete 
affidavits to the Court of Appeals to be considered in 
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ruling upon that petition for rehearing and that as a 
result thereof the petition was denied (Appellant’s App. 
16, 17). 

In 1945 additional evidence not previously available 
to -the plaintiff was discovered and a second petition for 
rehearing was submitted to the Court of Appeals. Again 
the defendant submitted false, fraudulent, misleading and 
incomplete affidavits to that Court and that petition was 
denied on November 14, 1945 (Appellant’s App. 14, 16, 
17). 

Within three years thereafter, the plaintiff commenced 
this action seeking inter alia damages as a result of these 
fraudulent acts of the defendant and an injunction re¬ 
straining the defendant from using the judgment of the 
New York court as a defense to this action. 

Subsequent to the issuance of the opinion of this 
Court in the mandamus proceeding above referred to, 
the District Court entertained further argument on the 
motion to dismiss. On July 11, 1952, more than two and 
one-half years after the filing of the motion, Judge Laws 
in a memorandum decision granted the motion to dismiss. 

The bases for that decision were as follows: 

(1) The claim for damages was barred by the doctrine 
of res judicata; and 

(2) injunctive relief could not be given because there 
was no allegation of an imminent threat of invasion of 
the plaintiff’s interests. 

The District Court also noted that it believed the ac¬ 
tion was barred by the statute of limitations but it did 
not rest its decision upon that ground. 


Statement of Points. 


1. The bribery of an appellate court judge for pur¬ 
poses of securing a corrupt judgment creates a cause of 
action in the defrauded party. Efforts by the defrauded 
party to obtain a rehearing from the appellate court issu¬ 
ing the corrupt judgment will not bar a later independent 
proceeding for relief when the appellate court denied 
such request for rehearing without having heard wit¬ 
nesses or proof and when the proceedings on petition for 
rehearing were themselves the subject of further frauds 
by the defendant. 

2. Injunctive relief may be given to prevent a party 
from using a fraudulent and corrupt judgment as a de¬ 
fense to another proceeding. 

3. An action for fraud is timely if commenced with¬ 
in three years from the date of the final fraudulent act 
by the defendant. 


Summary of Argument. 

Point I. The refusal by a court of law to entertain 
a motion addressed to its discretion may not preclude a 
further independent proceeding for relief based upon the 
matters alleged in the motion. This is particularly true 
when the court to which the initial motion was addressed 
heard no witnesses or proof and did not adjudicate the 
matters therein raised. Courts are especially reluctant, 
moreover, to permit serious allegations of fraud and cor¬ 
ruption to be disposed of by summary proceedings with¬ 
out opportunity for the introduction of proof and the 
cross-examination of witnesses. 
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Fraud committed upon petition for reconsideration 
can support an independent proceeding for relief. When 
such frauds constitute a continuation of and an effort to 
conceal earlier frauds committed during the proceedings 
leadiiig to the judgment from which the petition for 
reconsideration has been taken, such frauds must be con¬ 
sidered as one in order to determine whether they are 
of such nature as will support an independent proceeding 
for relief. 

Point II. Injunctive relief may be accorded when the 
defendant seeks to use as a defense to an action for 
damages for fraud the very judgment which it is alleged 
has been procured through the bribery of a judge and 
through other fraudulent acts. 

Point III. Courts have been particularly sensitive to 
frauds involving the integrity of the judicial processes. 
Since the interests of the public as well as of the litigants 
involved are affected by such frauds, courts have exer¬ 
cised every effort to correct them and to destroy their 
effectiveness. 

Point IV. Since the plaintiff commenced the instant 
proceeding within three years from the final act of fraud 
committed by the defendant in the United States Court 
of Appeals for the Second Circuit, her action is timely. 
Plaintiff's complaint, moreover, discloses such diligence 
upon her part as is required and the action is not barred 
bv the doctrine of laches. 


ARGUMENT. 


I. This action is not barred by the doctrine of res ju¬ 
dicata. 

The District Court in granting the defendant’s mo¬ 
tion to dismiss has held that the plaintiff’s claim for 
damages resulting from the fraudulent acts of the de¬ 
fendant is barred by res judicata . That Court noted 
that although the initial fraud committed by the defend¬ 
ant, to wit, the bribery of Judge Manton, was of such a 
nature as to support an independent proceeding for re¬ 
lief, the plaintiff chose instead to obtain her relief from 
the Court of Appeals issuing the decision by means of 
petitions for rehearing. Having chosen that avenue for 
relief, the court reasoned, she is now foreclosed from 
using another. And in response to the argument that 
the proceedings on the petitions for rehearing before the 
Court of Appeals were themselves tainted with fraud, 
the Court concluded that those frauds were intrinsic in 
nature and could not support an independent proceeding 
of this type. 

It is submitted that the reasoning of the District 
Court was incorrect. 

It must be recognized that every denial of a motion 
by a court of law docs not bar a later independent action 
seeking relief similar to that requested by motion. 

“Courts of law, in some instances may determine 
on motions, applications of which courts of equity 
would also take cognizance if the matter were 
brought before them in an independent action. In 
such cases the summary disposition of a question 
upon motion, resulting in a denial of the relief 
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claimed, should not ipso facto preclude the party 
from obtaining the aid of chancery. # * * Upon the 
same principle the denial of a motion to open a 
judgment should not of necessity preclude a court 
of equity from subsequently granting the relief 
denied at law. The decision of such motion is not 
such a res ad judicata as precludes equity from re¬ 
examining the question. The opening of a judg¬ 
ment in a court of law is usually ex gratia, while 
restraining the plaintiff from proceeding on the 
judgment is, in equity, more nearly a matter of 
right. The facilities for investigating the issues 
presented in the motion are usually much better in 
equity than at law, owing to the more summary 
character of the motion proceedings.” Freeman 
on Judgments, Section 319S (Fifth Ed. 1925). 

See also, Hill v. Wampler, 298 U. S. 466 (1936) (“Final¬ 
ity within the doctrine of res judicata does not attach to 
every ruling upon law made by a judgment upon the deci¬ 
sion of a motion.”); In re Walton Hotel Co., 116 F. 2d 110 
(7 Cir. 1940). 

In view of the nature of the proceedings had on the 
motions for rehearings in this case it would seem that 
the dispositions of those motions fall squarely within 
the area described in the above quotation from Freeman 
on Judgments. There was no evidence presented, no 
facts were litigated, no witnesses were heard or cross- 
examined nor was there a true adjudication upon the 
issue of fraud. The court, as is customary in petitions 
for rehearing, proceeded by affidavit alone. 

In the absence of an actual adjudication upon the 
issue of fraud the case becomes highly analogous to the 
situation dealt with in Griffith v. Bank of New York, 147 
F. 2d 899 (2 Cir. 1945), cert, denied, 325 U. S. 874. 
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In that case a residuary legatee brought suit against 
a trustee in the Federal District Court seeking damages 
resulting from certain improper actions of the trustee. 
The trustee relied upon two prior judgments in the state 
courts as a bar to that suit. The first was a judgment 
of the Supreme Court of the State of New York settling 
the defendant’s account as trustee. The second was an 
order of the Surrogate’s Court of New York dismissing 
a petition by the residuary legatee for resettlement on 
the ground that the trustee had exercised duress upon 
the plaintiff in obtaining the judgment settling his ac¬ 
count in the Supreme Court. 

The legatee in his action in the Federal Court re¬ 
asserted the charge of duress. The District Court dis¬ 
missed the action on the basis of the prior refusal of the 
Surrogate’s Court to upset the decision of the Supreme 
Court. On appeal from that order the Court of Appeals 
for the Second Circuit reversed. It pointed out that if the 
Surrogate had adjudicated the question of duress the Dis¬ 
trict Court would have been correct in dismissing the 
action. But the Court of Appeals observed that although 
the Surrogate had the power to grant the relief requested 
and although the pleadings before him raised the issue of 
duress, nevertheless the Surrogate had not considered the 
merits of the claim, and since he had not considered the 
merits, the action in the Federal Court could be main¬ 
tained. 

And so it is in this case. If the Court of Appeals had 
received evidence, heard witnesses and proof upon the 
issue of fraud and had then ruled against the plaintiff 
Tipon the merits of her plea by refusing to entertain re- 
argument or to rehear the matter, the District Court may 
have been correct in its analysis of the effect of that deci¬ 
sion. But since the Court of Appeals acted in the ex¬ 
ercise of its discretion without the benefit of evidence or 
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testimony, it is submitted that the theory of the Court in 
the Griffith case is controlling. 

Similarly in Metcalf v. Williams, 104 U. S. 93 (1881) 
an independent action in equity to set aside a judgment 
on the ground of fraud was permitted despite a refusal 
by the court granting the initial judgment to entertain a 
motion to vacate. The court said: 

“When a party has been deprived of his right 
by fraud, accident, or mistake, and has not remedy 
at law, a court of equity will grant relief. Perhaps, 
in view of the equitable control over their own 
judgments which courts of law have assumed in 
modern times, the judgment might have been set 
aside, on motion, for the cause set forth in the 
bill; but if this were true, the remedy in equity 
would still be open; and the fact that the court de¬ 
clined to exercise the power upon motion, rendered 
the resort to a hill necessary and proper/* (Em¬ 
phasis supplied.) 

But the District Court has stated in the instant case 
that since the Court of Appeals chose to proceed by affi¬ 
davit and since the plaintiff was apparently willing to 
abide by that procedure, the decisions of that Court on 
the petitions for rehearing could be treated as having 
passed upon and adjudicated the issue of fraud. It is 
submitted that the issue of fraud cannot be deemed to 
have been adjudicated by such summary proceedings. As 
the Supreme Court of the United States stated in Hazel- 
Atlas Company v. Hartford Company, 322 U. S. 238 
(1944), at page 24S, 

“We do not hold and would not hold, that the 
material questions of fact raised by the charges of 
fraud against Hartford could, if in dispute, be fi- 
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nally determined on ex parte, affidavits without 
examination and cross-examination of witnesses.” 
(Emphasis supplied.) 

Hence charges as serious as those made by this plaintiff 
and as vigorously contested by this defendant could not 
be finally determined in the manner in which the Court of 
Appeals proceeded. 

Nor would this result be changed even if the Court 
of Appeals had the power to hear witnesses and proof. 
In the Griffith case supra, it was pointed out that although 
the court had the power to consider the issue of duress 
and although that issue was raised before it, the court did 
not rule upon that issue and hence its decision could not 
become res judicata. The test is what the court did and 
not what it might have done. 

It is submitted further that even if, as a general rule, 
the doctrine of res judicata applies to denials of petitions 
for rehearing, that doctrine would nevertheless be imap- 
plicable to this case. It is submitted that the frauds com¬ 
mitted by this defendant in the proceedings upon the 
petitions for rehearing misled the court in its considera¬ 
tion of the matters there involved and preclude the appli¬ 
cation of the doctrine of res judicata to those proceedings. 

The United States Supreme Court held many years 
ago that judicial action on a bill of review can itself be 
the subject of proceedings to vitiate the action (by a sec¬ 
ond bill of review or otherwise) when the proceedings on 
the bill of review are themselves tainted with fraud. 
United States v. Atherton, 102 U. S. 372 (1880). Hence 
an action of the type here being considered should always 
be maintainable if the judicial action immediately preced¬ 
ing it in which relief was sought was itself tainted with 
fraud. 




But the District Court has concluded that the frauds 
committed by the defendants during the proceedings on 
the petitions for rehearing were “intrinsic” in nature 
and, therefore, not of a type which could support an inde¬ 
pendent proceeding for relief. It is submitted that this 
reasoning is an over-simplification of the case. 

The frauds committed by the defendant on the petitions 
for rehearing are not something which can be analyzed 
without reference to the prior proceedings in this case. 
The plaintiff has claimed that the defendant committed 
what is perhaps the grossest type of fraud known to the 
law in the original appeal to the United States Court of 
Appeals for the Second Circuit. The subsequent frauds 
committed by it during the petitions for rehearing were 
an integral part of that fraud. They represented attempts 
to disclaim responsibility for that fraud and to prove 
that there was no relationship between the bribery of 
Judge Manton and this case. As such they cannot be 
judged as wholly independent acts but must be considered 
as a part of what is clearly an extrinsic fraud. 

Moreover, the rationale of the doctrine of intrinsic 
and extrinsic fraud is that, by virtue of the adjudicatory 
processes, intrinsic frauds should be discovered, whereas 
frauds independent of the matters in issue (i.e. “extrin¬ 
sic” fraud) can often not be unearthed in the course of 
litigation and can, therefore, be the basis of independent 
proceedings for relief. An analysis of the frauds com¬ 
mitted during the petitions for rehearing discloses that 
they should properly be classified with the latter rather 
than the former. At the time of these frauds the adjudi¬ 
catory process was completed. Petitions for rehearing 
necessarily come after the trial upon the issues presented 
in the original complaint, and frauds committed in the 
course of those proceedings cannot be unearthed and ex¬ 
posed in the same manner as the more familiar types of 
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intrinsic fraud occurring during a trial. See, for ex¬ 
ample, Knauer v. United States, 328 U. S. 654, 671 (1946) 
wherein a court cancelled, on the ground of making a 
false oath, a prior order granting citizenship and over¬ 
ruled an objection grounded upon the doctrine of res 
judicata which urged that since the oath was made in a 
prior court proceeding it could not provide the basis for 
a second proceeding. The court stated: 

“The oath being the final step, no evidence is 
heard at that time. It comes after the matters in 
issue have been resolved in favor of the applicant 
for citizenship. Hence no opportunity exists for 
the Examiner or the Judge to determine if what the 
new citizen swore was true, was in fact false. 
Hence the issue of fraud in the oath cannot become 
res judicata in the decree sought to be set aside. 
For fraud in the oath was not in issue in the pro¬ 
ceedings and neither was adjudicated nor could 
have been adjudicated.” 

Similarly in this case there was no opportunity for the 
plaintiff to cross-examine the persons who submitted the 
false affidavits to the Court of Appeals. The issues there 
raised were not in issue in the District Court and were- 
not adjudicated and the ruling of the Court of Appeals 
should not therefore become res judicata . 

Furthermore, not every instance of what is apparently 
“intrinsic 7 ’ fraud precludes subsequent independent pro¬ 
ceeding for relief if the facts of the case warrant it. Mar¬ 
shall v. Holmes, 141 U. S. 589 (1891); Publicker v. ShaU- 
cross, 106 F. 2d 949 (3 Cir. 1939) cert, denied 308 U. S.* 
624. The type of fraud which was practiced in the in¬ 
stant case is of such a shocking nature that it could not 
and should not be compared with the ordinary cases of 
fraud and deceit or even with the ordinary case where* 
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perjury is deliberately employed by a successful litigant 
in tlie trial of a case. Bribery of a Federal judge for the 
purpose of securing a judgment is quite a different type 
of fraud from those generally found in the cases. Shelly 
Oil Co. v. Universal Oil Products Co., 33S Ill. App. 79, 
S6 X. E. 2d 875 (1949). Courts are not helpless to re¬ 
move such a flagrant stain upon their integrity and im¬ 
partiality. 

The bribery of a Judge and the filing of false affidavits 
to influence judges is tampering with the very administra¬ 
tion of justice and is of such import that a court must 
act not only in the interest of the litigant but in the in¬ 
terest of the public as well. As stated in Hazel-Atlas 
Company v. Hartford Company, 322 U. S. 23S (1944) and 
quoted in Shelly Oil Co. v. Universal Oil Products Co., 
supra: 

“It is a wrong against the institutions set up 
to protect and safeguard the public, institutions 
in which fraud cannot complacently be tolerated 
consistently with the good order of society. Surely 
it cannot be that the preservation of the integrity 
of the judicial processes must always wait upon the 
diligence of litigants. The public welfare demands 
that the agencies of public justice be not so impo¬ 
tent that they must always be mute and helpless 
victims of deception and fraud.” 

Courts have always been particularly zealous in affording 
relief or striking down judgments procured through the 
corruption of the tribunals rendering them or where the 
fraud is deemed to have been committed upon the court 
as well as upon the litigant. See Knauer v. United States, 
supra. 
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Admittedly, this proceeding (despite differences in 
its nature and in the relief sought) represents the third 
attempt of this plaintiff to secure a redress for the wrongs 
committed, but in each prior attempt further wrongs by 
this defendant precluded her from enjoying her day in 
court upon that issue. The defendant has characterized 
this as an endless litigation but has failed to appreciate 
•that such has been the case solely as the result of the 
frauds committed by it during each step of the way. The 
words of the court in Publicker v. Shallcross, supra, where¬ 
in an order was vacated several years after its rendition 
as a result of perjury by the defendant are particularly 
appropriate: 

“Appellant’s position seems to be that, in his 
circumstances, wickedness, as well as virtue, is its 
own reward.” 

The court there recognized that termination of litigation 
is a desirable end but properly concluded that “truth is 
more important than the trouble it takes to get it.” 

In the instant case regardless of the number of pro¬ 
ceedings which have already taken place it is submitted 
that the plaintiff has never had an opportunity to demon¬ 
strate the truth and to secure redress for the wrongs 
committed by the defendant. Until that opportunity has 
been afforded to her she should not be precluded from 
seeking relief. 


II. Injunctive Relief Should Have Been Granted. 

The plaintiff’s prayer for injunctive relief was denied 
by the District Court “because plaintiff has not alleged 
any imminent threat of invasion of her property interest 
in the play ‘Most’.” (Appellant’s App. 42-43). 

It is submitted that the District Court has misconceived 
the nature of the equitable relief sought by the plaintiff 



16 


and that the injunction sought should not have been denied 
on the ground relied upon by that Court. 

IVhen the District Court on its own motion last year 
ordered the transfer of this action to New York it con¬ 
sidered the nature of the case as comparable to a motion 
for a new trial on newly discovered evidence. It is appar¬ 
ent that similar reasoning was used in the instant dismis¬ 
sal of the complaint, despite the statement by this Court 
that that was an erroneous premise. 

The opinion of the District Court from which this 
appeal has been taken begins with the statement that “This 
is an action for injunctive and other relief arising out of 
alleged copyright infringement.” (Appellant’s App. 41). 

The opinion contains the further statements that “In 
September 194S, plaintiff brought this action against the 
same defendants involved in the prior litigation and certain 
others, renewing her allegations that ‘Death Takes A Holi¬ 
day’ is an infringement of her copyright in ‘Most’ ” (Ap¬ 
pellant’s App. 41); and “Actually, the case presents a 
dual aspect, being in part a suit for injunctive relief and 
in part an action to consider anew the issue of plagiarism 
in order to obtain a money judgment for alleged past in¬ 
fringements and incidental damages, on the grounds of 
fraud in the Appellate Court and newly discovered evi¬ 
dence. ’ ’ (Appellant’s App. 42). 

But the basis of this action is not the infringement of 
the plaintiff’s copyright. It is rather the fraud of the 
defendants. This is not the action for plagiarism -which 
was brought in New York. This is a new and independent 
action for fraud committed in the bribery of Judge Manton 
and in the preparation of fraudulent affidavits to prevent 
a rehearing of the appeal. 

Although the issue of infringement may be of substan¬ 
tial importance in the assessment of damages should this 
Court permit the cause to go to trial, it is not the gravamen 
of her complaint. 
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The plaintiff has prayed for an injunction restraining 
the defendant from, in any manner, using the prior litiga¬ 
tion as a bar or as a defense to the instant action. That 
there is an imminent danger that the defendant will do so 
without an injunction is apparent from the answer sub¬ 
mitted by the defendant, from its motion to dismiss and 
from the opinion of the District Court. Indeed, up to this 
time the defendant has proved successful in its use of the 
prior judgment. 

Clearly this injunction could not be denied on the ground 
relied upon by the District Court. Cf. Shelly Oil Co. v. 
Universal Oil Products Co., supra , wherein a judgment 
procured by the bribery of a judge of the United States 
Court of Appeals for the Third Circuit was used as the 
basis for another separate proceeding and the innocent 
party in the second proceeding was permitted to maintain 
an action for fraud against the party using the fraudulent 
judgment. 

m. Courts of equity, in the interest of the public good, 
have traditionally been sensitive to frauds involving a tam¬ 
pering with the administration of justice. 

Through the years the courts have emphasized that they 
are not helpless to remove flagrant stains upon their in¬ 
tegrity and impartiality. They have been prompted in 
part by a recognition that frauds involving a tampering 
with the administration of justice are contrary to the in¬ 
terests of the public as well as of the private litigants in¬ 
volved in the dispute. So long as anywhere in the pro¬ 
ceedings leading to the rendition of judgment there has 
been such a fraud, the resulting judgment in good con¬ 
science cannot be allowed to remain outstanding. Marshall 
v. Holmes, supra, and cases collected in 3 Freeman on 
Judgments, supra. 
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A few of tlie leading cases in this field are here briefly 
summarized. It is believed that they express the attitude 
of the courts in cases of this nature and help to define the 
extent to which courts will go in order to correct such 
abuses. 


Hazel-Atlas Glass Co. v. Hartford Empire Co., supra. 
In 1926 Hartford applied for a patent and, in order to sup¬ 
port its application, caused a fraudulent article to be pub¬ 
lished which purported to have been written by an ac¬ 
knowledged expert in the field. In 1928 the patent was 
granted and Hartford thereupon brought suit against 
Hazel-Atlas for infringement of its patent. The District 
Court found no infringement but in May 1932 the Court 
of Appeals reversed that decision. 

In July 1932 Hazel-Atlas settled the dispute by payment 
of a substantial sum of money to Hartford. At the time 
of that settlement, however, Hazel-Atlas had been advised 
that the article in question had been fraudulently prepared, 
but had failed in its efforts to procure proof of this. In the 
course of an anti-trust proceeding, further evidence con¬ 
cerning the article was discovered, and in 1941, Hazel- 
Atlas petitioned the Court of Appeals for relief. The 
Court of Appeals denied relief on the grounds that the 
plaintiff had not exercised due diligence in bringing the 
matter before the court, and that the published article was 
not basic to its 1932 decision. 

The Supreme Court of the United States reversed that 
decision of the Circuit Court and held that the court had 
both the duty and the power to vacate the old judgment. In 
view of the nature of the fraud the court refused to apply 
the strict requirements of diligence on the part of the 
person defrauded. The court refused, moreover, to attempt 
to appraise the extent of the influence that the fraudulent 
article exerted upon the Court of Appeals. Having sub- 
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mitted the fraudulent article, Hartford was held not to be 
in a position to dispute its effectiveness. 

Fellows v. Owens, 178 Okla. 224, 62 P. 2d 1215 (1936). 
A trial judge who was conceded to be an honest and up¬ 
right man procrastinated in making a decision as a re¬ 
sult of feebleness induced by his old age. Considerable 
time had elapsed since the case had been taken under ad¬ 
visement and one of the parties, through his counsel, be¬ 
came, and in the eyes of the equity court justifiably, anxi¬ 
ous to procure a decision. Assistance was therefore 
proferred to the judge in preparing the findings of fact 
and conclusions of law. Counsel for the other litigant was 
not advised of the assistance thus being rendered by the 
plaintiff’s attorney. Judgment was thereafter rendered in 
favor of the plaintiff and the defendant brought the instant 
suit to enjoin the use of that judgment. 

Despite the absence of any res mala the equity court 
without hesitation enjoined enforcement of the judgment 
as a result of the collusion between the judge and one of 
the parties. 

Shelly Oil Co. v. Universal Oil Products Co., supra. The 
defendant as a result of the bribery of a Federal judge 
had been successful in certain patent infringement litiga¬ 
tion. The defendant used that fraudulent judgment as the 
basis for a proceeding against this plaintiff. The plaintiff, 
on the strength of the prior judgment paid substantial 
sums in settlement of the case. 

The court allowed the plaintiff to recover all expenses 
and damages incurred by it in the defense of the suits 
brought against it by the defendant. It said: 

“The shocking type of fraud involved in the in¬ 
stant case should not be compared with the ordinary 
case of fraud and deceit, or where perjury is de- 
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liberately employed by a successful litigant in the 
trial of a case. The latter type of fraud is not un¬ 
common, but the bribery of a Federal Court of Ap¬ 
peals judge to secure a corrupt judgment, and the 
use of the corrupt judgment by the briber as a basis 
for similar litigation against others, is quite a differ¬ 
ent type of fraud from that discussed in the cases 
relied upon by defendant.” 

* • • * * 

“Courts should not be helpless to find a remedy 
for a fraud of the instant type. If the statute fails 
to provide a remedy, the court can * * # ” 

Cadenasso v. Bank of Italy , 214 Cal. 562, 6 P. 2d 944 
(1932). In 1923 the Bank of Italy brought an action at law 
against Cadenasso to recover a sum of money alleged to 
have been due the Bank. The case was tried without a 
jury and resulted in a judgment in favor of the Bank. The 
judgment was appealed from and in 1928 was affirmed by 
the highest court of the State of California. On the day 
the decision of the appellate court was rendered, the un¬ 
successful litigant learned that the trial judge was a stock¬ 
holder of the Bank. A petition for rehearing was filed 
with the Supreme Court on the ground that the trial judge 
was disqualified. The Supreme Court granted the petition 
for rehearing but decided that the Supreme Court was not 
the proper forum in which to make this objection and 
therefore refused to change its earlier decision. There¬ 
after, Cadenasso instituted an equity proceeding to vacate 
the judgment on the ground that the trial judge was dis¬ 
qualified. The Bank demurred and the demurrer was sus¬ 
tained by the trial court. On appeal the Supreme Court 
reversed and pointed out that: 
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“The fact that they mistook the forum in which 
•to initiate said proceedings, while rendering said 
proceeding ineffectual would not in any sense indi¬ 
cate that they intended to waive their right to have 
said judgment vacated. In fact, it shows directly 
to the contrary. Neither would the further facts, in 
our opinion, that they asked for a rehearing of their 
decision affirming said judgment, constitute a waiver 
of their right to have said judgment vacated.’’ 

• * * # • 

“ * * * no estoppel or waiver may be imputed to 
plaintiffs by reason of their efforts to secure a re¬ 
versal of said judgment after knowledge of the dis¬ 
qualification of the trial judge.” 

It should be noted that in the equity proceeding the 
Bank urged that Cadenasso had no defense to its complaint 
in the original action and argued that a similar judgment 
would result from a new trial of the former action. The 
Supreme Court nevertheless vacated the original judgment. 

IV. Plaintiff’s action is not barred by laches or the 
Statute of Limitations. 

In its opinion, the District Court stated that the plain¬ 
tiff’s action appeared to be barred by the District of Co¬ 
lumbia statute of limitations (District of Columbia Code, 
Title 12, Section 201). The court did not rest its decision 
on that ground, however. 

In considering this observation by the District Court 
and in assessing the validity of the defendant’s contention 
that the proceedings are barred by the doctrine of laches, 
a point not discussed by the District Court, it is of utmost 
importance to consider all of the alleged actions of the de¬ 
fendant. 
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The plaintiff has alleged (and for purposes of this pro¬ 
ceeding all her allegations must be taken as true) that the 

defendant submitted false affidavits to the United States 

* 

Court of Appeals for the Second Circuit upon plaintiff’s 
second petition for reconsideration to that court. It is 
further alleged that these false affidavits, which constituted 
a fraud upon that court, resulted in the denial by that court 
of the plaintiff's petition. Those affidavits were filed by 
the defendant on October S, 1943, and the decision of the 
Court of Appeals was not rendered until November 14, 
1945. The instant complaint was filed on September 28, 
194S, within the three year period prescribed by the Dis¬ 
trict of Columbia statute. 

This fraud of the defendant upon the petition for re¬ 
consideration must be considered as both a part of the ini¬ 
tial fraud committed by it (to wit, the bribery of Judge 
Manton), as well as an active effort on its part fraudu¬ 
lently to conceal that initial fraud from the court. As such, 
the statute of limitations should not begin to run until the 
commission of this final fraudulent act; an act which oc¬ 
curred less than three years prior to the commencement of 
this proceeding. 

It is important to stress this is not a case of ordinary 
fraud. It is the type of fraud which has prompted courts 
to exercise every effort to preclude a party from uncon¬ 
scionably availing himself of a general rule upon limita¬ 
tions of actions. There has been a fraud upon the court. 
As such, it cannot be compared with the ordinary case of 
fraud where perjury is employed by a successful litigant. 
Those frauds, as objectionable as they may be, are not too 
uncommon. Here, however we are confronted with the 
bribery of a Federal judge for the purpose of securing a 
corrupt judgment. Time should not be permitted to aid 
the wrongdoing of those who defile the temple of justice 
in that manner and to prevent a cause of action from being 
decided through the usual judicial procedures. 
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In Ilazel-Atlas Glass Co. v. Hartford Empire Co., 
supra, at 245, the court stated: 

“But even if Hazel did not exercise tlie highest 
degree of diligence Hartford’s fraud cannot be con¬ 
doned for that reason alone. This matter does not 
concern private parties * * # it is a wrong against 
the institutions set up to protect and safeguard the 
public, institutions in which fraud cannot be com¬ 
placently tolerated consistently with good order of 
society. ’ ’ 

See also, Root Refining Co. v. Universal Oil Products Co., 
169 F. 2d 514 (3 Cir. 1948); City of Chicago Heights v. 
Public Service Co., 345 Ill. App. 393, 103 N. E. 2d 519 
(1952). 

It is submitted that there is no instance where it would 
be more appropriate for a court to exercise every effort to 
overcome a mechanical construction of a statute of limita¬ 
tions than in a situation such as this, where the defendant 
has corrupted a Federal judge and has thereafter resorted 
to the use of false and fraudulent affidavits to protect, 
extend, conceal and complete its earlier fraudulent ac¬ 
tivities. 

In her complaint plaintiff has alleged in paragraphs 
44 and 46 her due diligence and care in each step of the 
proceedings to date. On motion to dismiss, these facts 
must be acepted as true. It is submitted, therefore, that 
there is no merit to the demand of the defendant that this 
proceeding be dismissed for laches. 


* 
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CONCLUSION. 

For the above-stated reasons it is respectfully submitted 
that the judgment of the District Court dismissing plain¬ 
tiff’s complaint and denying her motion to calendar the 
cause must be reversed. 

Respectfully submitted, 

William T. Hannan 
James M. Landis 
Benjamin F. Pollack, 
Attorneys for the Appellant, 

Of Counsel : 

George J. Solomon. 
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Amended Complaint. 


The plaintiff respectfully alleges: 

1. This Court has jurisdiction of this cause by reason 
of Title 11, Sections 301 and 307 of the Code of Laws for 
the District of Columbia; the suit involves an amount in 
excess of $3,000.00. 

2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. 

4. Upon information and belief the defendants, Samuel 
French, Inc., are corporations duly organized and existing 
under the laws of the State of New York and are doing 
business in the District of Columbia. 

5. Upon information and belief the defendant, Samuel 
French, Ltd., is a corporation organized and existing under 
the laws of the British Empire and having a principal 
place of business in the City of New York, State of New 
York, and in the District of Columbia. 

6. Upon information and belief the defendant Para¬ 
mount Pictures Corporation is a corporation organized 
under the laws of the State of New York and is doing 
business in the District of Columbia. The Paramount Pic¬ 
tures Corporation, a corporation, is the legal successor of 
the Paramount Famous Lasky Corporation and the Para¬ 
mount Publix Corporation. 

• • • • * 

11. Upon information and belief that the defend¬ 
ants Samuel French, Incorporated, and Samuel French 
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Ltd., are publishers of books of plays and since March 1930 
have been and still are publishing and vending the book of 
the play herein complained of in the City of New York 
and throughout the United States and the British Empire. 

12. Upon information and belief that the defendant 
Paramount Pictures, Inc., is the owner, manufacturer and 
distributor of talking motion pictures and has manufac¬ 
tured and distributed, presented and exhibited, a talking 
motion picture with music of the play and production 
herein complained of. 

13. Prior to the time the plaintiff wrote the dramatic 
work hereinafter described she independently wrote a large 
number of original poems which were printed in book 
form by Country Life Press and copyrighted by the plain¬ 
tiff in Julv 1923. Plaintiff at all times has been the sole 
owner of the rights connected with these poems which deal 
with death personified, including the taking in wedlock of 
a beautiful young girl by Death. 

14. From the themes and stories of the poems above 
mentioned, the plaintiff prior to the year 1910, solely and 
independently conceived and developed a new and original 
theme and story and solely and independently conceived, 
composed, wrote and arranged a new and original dra¬ 
matic work and composition in blank verse, incorporating 
and containing said theme and story, suitable for produc¬ 
tion as a play, and entitled “Most”. 

15. Plaintiff has at all times been the sole owner of 
said dramatic work which has been published and filed 
in the office of the Register of Copyrights. At no time 
has the said dramatic work been published or dedicated 
to the public with the consent of the plaintiff. 
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16. Said dramatic work and composition is what is 
known as a fictitious tragedy in three acts. The story 
deals with Death personified as an Immortal, "who, long 
having visioned from afar in a dreary, wandering state, 
the Beauty and Love of the Life of the world is granted, 
by divine permission, a vacation on Earth, and visits Earth 
at the estate of a nobleman in northern Italy to experience 
something of the life of the world, and by the aid of illusion 
is enabled to appear in mortal form, young and beautiful 
as an Apollo. He meets the personification of Beauty 
and Love of the Life of the world in the form of a very 
beautiful young and innocent girl, and though at first 
thinking that he cannot love, comes to love her, though 
in doing so he thinks he is breaking the immortal laws 
and all bonds with God, and that he must forfeit his im¬ 
mortal powers, and is ready to do so, while she is equally 
determined to give up her mortal state because of her 
love. Finally, in an effort to prevent her sacrifice, he 
appears to her in his real state, only to find that, though 
an earlier, partial revelation to her of his real self had 
terrified her, her love now has made her have no fear, 
and is stronger than Death, and he learns that it is the 
Will of God that he shall take the Beauty and Love of 
the Life of the world with him, and that by his love he 
has become more God-like and made his desolate state one 
of beauty. She dies and they go together into eternity. 

17. On August 11, 1910 plaintiff copyrighted said dra¬ 
matic 'work in the United States, pursuant to the la-ws then 
in force. The said copyright was renewed on September 
25, 1937 for a further period of twenty-eight years. 

18. At all times since plaintiff secured a copyright on 
the said dramatic work “Most”, she has been the sole 
owner of all rights and privileges incident to the said copy¬ 
right. 
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19. Upon information and belief the plaintiff states 
that the defendants at the time of the acts complained 
of had access to the plaintiff’s said dramatic work and 
knew the contents thereof and the plaintiff’s copyright 
thereof. 

20. Upon information and belief the plaintiff states 
that Samuel French, Ltd., and Samuel French, Inc., pirated 
plaintiff’s said dramatic work “Most” well knowing plain¬ 
tiff’s rights in the premises, and without plaintiff’s con¬ 
sent produced at the Ethel Barrymore Theatre in New 
York City a play entitled “Death Takes a Holiday” and 
since the Fall of 1930 to and including the present time, 
caused it to be publicly produced and licensed to be pro¬ 
duced throughout the United States. Thereafter and up 
to and including the present time the other named de¬ 
fendants have continued to pirate plaintiff’s work and to 
publicly produce, present, exhibit and broadcast and have 
so licensed others to present a play entitled “Death Takes 
a Holiday”, in which play defendants incorporated and 
copied in substantial entirety plaintiff’s said dramatic work 
and composition “Most”, including the theme, the story 
in entirety, the entire plot and development, all of the prin¬ 
cipal characters and nearly all of the other characters, 
the thoughts expressed by the principal characters, the 
background and setting, the interior scene and its furnish¬ 
ings and the arrangement of its furnishings and its out¬ 
look onto the gardens and fountain, exterior scenes, by de¬ 
scribing them and the action taking place in them either 
exterior or off-stage, the time, the season, the time of day 
of the beginning and ending of each of the three acts, 
lighting effects, properties, and numerous other respects 
and in every important respect of the plot and dramatic 
development, grouping of incidents and elements, sequence, 
series, arrangement and combination of ideas, events, 
action as to crisis and denouement, expression of thoughts, 
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scenes, “business”, and all other respects by which the 
theme and story of plaintiff’s said dramatic work and 
composition are expressed and set forth. The defendants 
have claimed publicly since the pirating of plaintiff’s work 
of “Death Takes a Holiday” that it is a translation by one 
Walter Ferris of a play in Italian by one Alberto Casella 
entitled “La Morte In Vacanze” which was copyrighted in 
Italy and the rest of Europe in October 1924 and in the 
United States in 1929, although the defendants well know 
that this latter play is a copy of and the result of the 
aforesaid piracy from the plaintiff’s dramatic work 
“Most”, including therein even the inconsistencies in 
the manuscript of the play “Most”. 

21. Upon information and belief that the defendants 
having had access to and opportunity of knowing of and 
having had full knowledge of the facts as aforesaid, and 
of plaintiff’s rights in the premises, wrongfully and with 
the intent as aforesaid in March 1930, and continuously 
thereafter, published and caused to be published, and 
licensed others to publish and still are publishing and 
causing to be published and licensed others to publish 
and have vended and are vending a book of said play 
“Death Takes a Holidav” which book is known bv the 
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defendants to be a copy of the plaintiff’s dramatic work 
as stated in Paragraph 20. 

22. Upon information and belief that the defendants 
having had access to and opoprtunity to know of plaintiff’s 
said dramatic work and composition and having full knowl¬ 
edge of the facts as aforesaid and of the rights and privi¬ 
leges of the plaintiff and of plaintiff’s copyright title in 
and to said dramatic work and composition and of the 
rights of the plaintiff in the premises wrongfully and un¬ 
lawfully and without the consent of the plaintiff and with 
intent to injure the plaintiff made, produced, manufac- 
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tured, procured and caused to be made, distributed, pre¬ 
sented and exhibited and have licensed others to pro¬ 
duce, make and manufacture, distribute, present and ex¬ 
hibit, a talking motion picture with music of said play, 
‘‘Death Takes a Holiday” and of the said book of said play 
for distribution, presentation and exhibition to the public 
which said talking picture with music was intended by 
the defendants to be and was a copy and reproduction 
as to theme, story, action in sequence, plot and develop¬ 
ment, characters, thoughts of the characters, location, 
scenes, both interior and exterior, time, season, time of 
day of the beginning and ending of each act, the light¬ 
ing effects, other effects, properties and kind of music, 
of plaintiff’s said dramatic work and composition and 
of the entire sequence, series, arrangement and combina¬ 
tion of events, ideas, plot and dramatic development, and 
all other elements by which the theme and story of plain¬ 
tiff’s said dramatic work and composition are set forth 
and expressed, as stated in paragraph 20. 

# • • * • 

24. Upon information and belief the defendants have 
received and are receiving large sums of money as profits 
and otherwise for the publication of said book of said 
play, as profits and otherwise for the production, pres¬ 
entation, exhibition and radio broadcasts of said play and 
in connection with the said talking motion picture of said 
play; that such sums of money far exceed a net total 
of at least five million dollars. 

25. The above stated wrongful action by the defend¬ 
ants is causing and will continue to cause the plaintiff 
irreparable injury for which there is no adequate remedy 
at law unless the relief herein requested is granted. 
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26. Upon information and belief that the defendants 
propose and intend to continue the aforesaid production, 
presentation, exhibition and radio broadcasting of said 
play, “Death Takes a Holiday” and the publication and 
sale of the said book of said play to the continuing damage 
of the plaintiff and propose and intend to continue to 
distribute, present and exhibit. the said talking motion 
picture with music of said play to the further damage 
of the plaintiff; that the plaintiff has already suffered 
damages to the extent of at least five million dollars, 
which said damage is being augmented by every act of 
production of said play and the publication of said book 
of said play and will be greatly further augmented by 
the production, presentation and exhibition of said play 
and by the distribution, presentation and exhibition of 
said talking motion picture with music of said play and by 
the radio reproduction of said play; and in addition to the 
facts above recited relief herein is sought to avoid multi¬ 
plicity of suits. 

27. On April 3, 1931, the plaintiff commenced in the 
District Court of the United States for the Southern 
District of New York, an action for plagiarism against 
the above-named defendants, and others wherein sub¬ 
stantially all allegations in paragraphs two and four to 
six, and ten to twenty-six were incorporated and wherein 
she prayed for an injunction restraining further in¬ 
fringement of her copyright and for damages and an ac¬ 
counting by the defendants for all the profits, royalties, 
co mm issions, payments and other monies received and 
derived by the defendants by reason of said alleged in¬ 
fringement, which suit was numbered Eq. #59-116 in 
records of said court. Issue was joined on May 7, 1931. 
The answers of the defendants contained a general denial 
and no specific defense. 
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28. In June of 1931, the defendants applied to the 
said District Court for a written commission to take 
the testimony of the alleged author Casella in Italy. The 
plaintiff requested that the commission be open, but the 
Court, on the objection of the said defendants, who claimed 
they could not afford the expense of an open commission, 
ordered on September 10, 1931, a commission to take the 
testimony on written interrogatories in Milan, Italy. 

29. The said Casella was an Italian who could neither 
understand nor read English, lived in Milan, was em¬ 
ployed in Milan, just a short distance from the American 
Consulate in Milan, was listed in the Milan telephone 
directory, and was living in Italy at a time when every 
person’s whereabouts were always known to the police. 

30. The said commission to take testimony was sent 
to the United States Consul in Milan in Italy in Sep¬ 
tember of 1931, but the said Consul, after repeatedly com¬ 
municating with Casella by telephone, letters, telegraph 
and personal calls, reported after nine months of such 
effort that he was unable to get him to testify and re¬ 
ported that he was compelled to come to the conclusion 
that Casella was an unwilling witness. 

31. The plaintiff upon information and belief alleges 
that to defraud her of her just rights with respect to her 
said copyrighted literary production and to commit a 
fraud upon the said District Court of the United States, 
the said defendants did prevent the said Casella from 
testifying before they, the said defendants, had oppor¬ 
tunity to see him and prepare him to give testimony 
favorable to the defendants. In pursuance of such fraud, 
Elek John Ludvigh, general counsel for defendant Para¬ 
mount, did, in spite of earlier objection to the granting 
of an open commission by reason of expense, proceed to 
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Europe to “assist” with the taking of the written inter¬ 
rogatories and to “locate” Casella and Casella was finally 
brought to the office of the American Consul to take oath 
to the answers to the interrogatories in Italian, which 
answers he brought in already typed, the interrogatories, 
on the order of Honorable Judge Julian W. Mack, having 
been translated from the English into the Italian lan¬ 
guage in New York, and then transmitted in Italian to 
Italy. 

32. When the answers to these interrogatories were 
finally returned to the United States in May 1932, such 
answers reflected the defendants adaptation of the Ital¬ 
ian play in English, but not the Italian play allegedly 
written by Casella, and definitely indicated that the per¬ 
son who prepared the answers to the interrogatories and 
cross-interrogatories did not know the Italian play of 
which the witness was supposed to be the author, but 
only the English adaptation which was made in New 
York by the defendants, the picture of which had not 
yet been produced and Casella did not know English. 
The alleged author, Casella, personally never appeared 
in any of the proceedings herein set forth, nor was rep¬ 
resented by counsel. 

33. Upon the filing of the said answers to the said in¬ 
terrogatories and their translation into English, the plain¬ 
tiff made a motion in the said District Court to restore 
the case to its former position on the calendar. This 
motion was vigorously opposed by all of the said de¬ 
fendants ’ counsel on the ground that they could not pos¬ 
sibly get ready in the short time available for a proper 
trial of the cause. By reason of such objection the motion 
was denied. 
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34. On April 1, 1932, the plaintiff made a motion in 
said District Court to amend her bill of complaint by 
making certain corrections and on June 10, 1932, Honor¬ 
able Judge Frank J. Coleman, of the said District Court, 
denied the motion without prejudice and stated specifi¬ 
cally : 

Ordered, adjudged and decreed that the motion of the 
complaint herein for an order allowing the amendment of 
the Bill of Complaint herein # * * be and the same hereby 
is denied upon the condition however that the complainant 
shall be at liberty to show at the trial the correct transla¬ 
tion of defendants’ play, and also any other similarities 
not enumerated in the original complaint, and such denial 
shall be without prejudice to complainant’s renewal of 
the motion if she so elects upon the same papers upon the 
trial. 

35. Upon information and belief on June 30, 1933, 
without any warning and in spite of their objection to 
immediate trial, and pursuant to the fraudulent intent 
hereinbefore set forth, the said defendants filed notice 
of a motion to be heard one week later, to wit, July 7, 
1933, for an order to dismiss the plaintiff’s bill of com¬ 
plaint on the ground that it did not set forth sufficient 
facts to constitute a legal cause of action. When the said 
motion was called on July 7, by Judge Goddard, the 
plaintiff vigorously opposed a hearing of that motion, 
and was even denied a week to prepare an argument on 
the varied and difficult questions of law involved. Con¬ 
trary to usual practice prevalent in said Court, Judge 
Goddard insisted on hearing this motion on said date, 
to wit, July 7, 1933. The plaintiff in opposing the grant¬ 
ing | of the motion stressed her absolute right to prove 
inter alia at a trial of the case, the facts as to origi¬ 
nality and access, and to have the answers to said in- 
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terrogatories and cross-interrogatories read in court and 
made a part of the record. Judge Goddard denied 
this request and filed an opinion containing findings of 
fact and conclusions of law contrary to the statute re¬ 
lating to motions for judgment on pleadings. This opin¬ 
ion is reported sub nomine Wiren v. Shubert Theatre 
Corp., 5 F. Supp. 358. On August 31, 1933, Judge God¬ 
dard ordered that this opinion constitute the findings of 
fact and conclusions of law in the case and on the same 
date ordered a decree entered dismissing plaintiff’s bill 
of complaint on the merits. 

36. The plaintiff alleges and upon information be¬ 
lieves that said decision of Judge Goddard was palpably 
wrong, erroneous and that as a matter of law the Court 
had no jurisdiction to make such findings of fact; that 
in spite of the manifest rule of law that upon a motion 
to dismiss on the pleadings the plaintiff’s allegations are 
taken as true, Judge Goddard made findings of fact, espe¬ 
cially as to originality and access, without evidence of 
any sort to support them, and contrary to the specific 
allegations of the plaintiff in her bill of complaint. 

37. The plaintiff further alleges upon information and 
belief that the facts decided by Judge Goddard on the 
motion for judgment on the pleadings, contrary to the 
statute relating to judgments on pleadings, were decided 
without jurisdiction and that the said decision of Judge 
Goddard and the judgment entered thereon are void and 
that this action to enjoin said judgment is not barred 
by the statute of limitations. 

38. On January 30, 1934, the plaintiff filed an appeal 
from the decision of Judge Goddard to the United States 
Circuit Court of Appeals for the Second Circuit. This 
appeal was argued before that Court of Appeals, con- 
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sisting of Presiding Judge Manton, Judges Swan and 
Chase. On May 21, 1934, the said Appellate Court affirmed 
the judgment of the lower court without opinion. (Wiren 
v. Shubert Theatre Corp'n. 70 F. 2d 1023). Application 
was then made to the Supreme Court of the United States 
for a writ of ceriorari to review the action of the Circuit 
Court of Appeals but such writ was denied on October 8, 
1934 (293 U. S. 591). 

39. Upon information and belief long prior to 1931 
and until long after the said action of the Circuit Court 
of Appeals in this case, one Albert D. Lasker and one 
John D. Herts were deeply involved financially in the de¬ 
fendant Paramount Corporation. In the Fall of 1931 the 
said Paramount Corporation was on the verge of bank¬ 
ruptcy and Lasker and Hertz stood to lose millions of 
dollars. The said Albert D. Lasker and Hertz manipu¬ 
lated their holdings in such a manner as to take com¬ 
plete control and operation of said Paramount Corpora¬ 
tion and reorganized it by planning a receivership “to 
forestall a judicial examination” of suits pending against 
the said Paramount Corporation. The same Lasker and 
Hertz then manipulated a voluntary bankruptcy to suc¬ 
ceed the receivership, and then said bankruptcy reorgani¬ 
zation in such a manner as to retain control of said Para¬ 
mount Corporation interests even after said reorganiza¬ 
tion was completed. 

40. Upon information and belief at the time the said 
Lasker and Hertz were conducting the negotiations for 
the reorganization of the Paramount Corporation, the 
motion picture of the play, infringed and pirated from the 
literary product “Most ,, copyrighted by the plaintiff, 
was being exhibited and netting a profit of at least three 
million dollars, thus an asset of great value of the said 
corporation and one which the said Lasker and Hertz 
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were determined to preserve for the Paramount Corpo¬ 
ration at all costs. 

41. Upon information and belief in May 1932, and 
unknown to the plaintiff, the said Albert D. Lasker, while 
thus deeply interested financially in and in complete con¬ 
trol of the defendant Paramount as aforesaid, by the 
subterfuge of a loan through the advertising firm of Lord 
and Thomas owned by the said Lasker and through other 
diverse means, did offer and did make a bribe of $250,000 
to Judge Manton, the presiding judge of the Circuit 
Court of Appeals for the Second Circuit, in considera¬ 
tion of Judge Manton making and arranging to procure 
a decision in favor of the defendant Paramount Corpora¬ 
tion in any appeal which was certain to be made from 
any ruling of the District Court on plaintiff’s bill of com¬ 
plaint, as was done as heretofore alleged. 

42. Upon information and belief in 1937, the corrup¬ 
tion of Judge Manton, with respect to the said $250,000 
bribe, which the facts prove was for this case, was dis¬ 
closed. He, the said Judge Manton, was indicted, tried 
and convicted. (United States v. Manton, 107 F. 2d 42). 
Following the disclosure of Judge Manton’s corruption 
and conviction, the plaintiff filed on April 28, 1942, a mo¬ 
tion in the Circuit Court of Appeals for the Second Cir¬ 
cuit to set aside the affirmance of the judgment of the 
District Court on the ground of the disqualification of 
the presiding judge who heard the appeal, namely, Judge 
Manton, and for a rehearing of the appeal from the de¬ 
cision of Judge Goddard. Said motion was heard by that 
Court consisting of Presiding Judge Swan, Judges Clark 
and Frank. On May 13, 1942, the said Court, in memo¬ 
randum, denied the motion. 

43. The plaintiff petitioned the Supreme Court of the 
United States for a writ of certiorari to review the de- 
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cision of the said Circuit Court of Appeals on the said 
motion for a rehearing. This petition was denied on 
October 12, 1942. (317 United States 659). 

44. Upon information and belief at the time the motion 
for rehearing set forth in previous paragraph was filed 
there was not on file and never had been on file in the 
office of the Clerk of the Court for the District Court of 
the United States for the Southern District of New York, 
the official testimony of the bankruptcy proceedings of 
the defendant Paramount Corporation. It was only after 
the memorandum decision of the Circuit Court of Appeals 
referred to in the previous paragraph had been filed that 
the complainant, the plaintiff in this case, was able through 
diligent effort on the part of herself and her attorney, 
to locate these and other official files which contain the 
proof of the controlling interest of the said Lasker in 
the defendant Paramount Corporation, as well as further 
proof of the alleged bribe to Judge Manton in this case, 
in direct contradiction of the statements set forth in the 
memorandum decision referred to in paragraph 42 hereof. 

45. On June 12, 1945, the plaintiff filed with the Cir¬ 
cuit Court of Appeals for the Second Circuit, a motion 
with affidavits setting forth the newly discovered evi¬ 
dence referred to in paragraph 44 hereof, as well as 
other facts sufficient to contradict conclusively the state¬ 
ments made by the said Court of Appeals, as stated in 
the memorandum opinion rendered on the first motion 
for a rehearing, referred to in paragraph 42 hereof. 

The said Court, consisting of Presiding Judge Swan 
and Judges Chase and Clark, heard this second motion 
for a rehearing on November 5, 1945, and denied it 
without opinion on November 14, 1945. No petition for 
a writ of certiorari to review this decision was made to 
the Supreme Court of the United Sstates. 
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46. That the plaintiff has at all times during the vari¬ 
ous proceedings herein, set forth acted with due diligence, 
that any lapse of time that has occurred was due to her 
serious illness and to the fact that considerable time was 
required to investigate the many facts bearing on the 
corruption of Judge Manton, and the extent of the in¬ 
terests of Lasker and Hertz in the Paramount Corpo¬ 
ration. In the preparation of this proceeding and all 
other proceedings herein mentioned, much time was re¬ 
quired by the plaintiff to examine the voluminous rec¬ 
ords, to obtain the numerous affidavits and certified pho¬ 
tostats of official records and to interview the many wit¬ 
nesses in several parts of the United States and Europe. 
Immediately after the decision of the Circuit Court of 
Appeals in November, 1945, denying plaintiff’s motion 
for a rehearing of the appeal, the plaintiff began prepar¬ 
ing to start proceedings based upon the continuous acts 
of fraud of the defendants, but the next month, on De¬ 
cember 6, 1945, plaintiff’s only surviving sister fell and 
broke her hip, which necessitated four very severe oper¬ 
ations, and she has been in casts or on a fracture bed 
ever since. None of the operations was successful, and 
this condition necessarily so occupied the attention of 
the plaintiff during that time that she was not able to 
give her attention to the case. In the latter part of 
1945 and 1946 and 1947 and even to the present time, 
the plaintiff again suffered very severe recurrences of 
her heart trouble, which was diagnosed as cardiac col¬ 
lapse, and arthritis, and she was advised by her doctor 
that she must take complete rest or suffer a complete 
cardiac collapse, and that she should be in a warmer cli¬ 
mate as much as possible for the arthritic condition. 
During 1946 and 1947 she tried at intervals to take up 
her case again, but she was in no condition to do so. 
Finally, after alternating periods of rest and renewed 
effort, she got her case in the hands of attorneys and 
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they have been working on the very many complicated 
facts and questions of law involved up to the filing of 
this complaint. 

47. Plaintiff alleges that orders were signed in the 
Paramount Receivership proceedings providing that this 
plaintiff’s action should be excepted from those proceed¬ 
ings and should proceed to final judgment. 

4S. Upon information and belief since the hearing of 
said appeal, the plaintiff, by further exhaustive and in¬ 
tensive investigation, did uncover new and very material 
evidence proving beyond any doubt whatsoever that the 
said Casella actually did copy the exact contents of the 
plaintiff’s composition 11 Most” and did actually use the 
contents of said composition “Most” in the composition 
“La Morte In Vacanze”, all of which evidence could 
not possibly have been discovered at any time prior to 
the time of actual discovery. This newly discovered evi¬ 
dence is of such significance and importance that its ad¬ 
mission in evidence in a trial of the original action, had 
such tral been permitted, would have compelled a court 
to rule in favor of the plaintiff as a matter of law. 

49. Upon information and belief the plaintiff alleges 
that the judgment of October 31, 1933, was procured by 
the fraudulent act of the said Lasker and Hertz, that 
her appeal from the decision of Judge Goddard was never 
properly heard, that by reason of the bribe of Judge 
Manton the said appeal from the decision of Judge God¬ 
dard was never properly and legally had, that the judg¬ 
ment of October 31, 1933, was tainted in fraud in the pro¬ 
cess of appeal, that it was procured by a fraud perpe¬ 
trated on the plaintiff and the courts and therefore abso- 

lutelv void and of no effect. 

* 
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50. That defendant continued the fraud alleged in 
paragraph 41 above and concealed such fraud from the 
Circuit Court of Appeals of the Second Circuit in the 
proceedings referred to in paragraphs 42 and 45 above, 
by wrongfully presenting incomplete evidence to that 
Court which caused the Court to doubt the fact of the 
said loan and to conclude that Albert D. Lasker’s con¬ 
nection with the defendant Paramount was remote, where¬ 
as the defendant Paramount then well knew that the said 
Albert D. Lasker had made a loan of $250,000 to Judge 
Manton and that at the time of the said loan that the said 
Lasker was financially interested to a substantial extent 
in the defendant Paramount, and that he then exerted an 
important influence in the affairs of the defendant Para¬ 
mount and that he was closely connected with defendant 
Paramount by reason of owning and controlling the ad¬ 
vertising agency Lord & Thomas which handled the ad¬ 
vertising account of defendant Paramount and its sub¬ 
sidiaries and which account involved payments to Lord 
& Thomas of more than a million dollars a year, that the 
defendant Paramount wrongfully presented false evidence 
to the Court to the effect that the said Lasker was merely 
an inactive director having no interest other than owning 
thirty-three shares of Paramount stock, whereby defend¬ 
ant in the manner aforesaid committed a fraud upon the 
Court and fraudulently procured decisions favorable to 
itself from said Court in the proceedings referred to in 
paragraphs 42 and 45 above.” 

Wherefore, the plaintiff prays: 

1. That a writ of subpoena issue out of this Honor¬ 
able Court directed to the defendants, commanding them 
and each of them to appear and answer this bill of com¬ 
plaint within twenty days after service of such writ; 
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2. That this Court enjoin each and all of the defend¬ 
ants from using the said judgment of the New York 
Court of October 31, 1933 as a defense to the cause of ac¬ 
tion stated by the plaintiff herein; 

3. That judgment be rendered that the defendants, 
their" agents, attorneys, employees and all persons under 
their control and under the direction and control of either 
or any of them, be forever restrained and enjoined from 
producing, presenting, publishing, distributing, playing 
in or in any manner exhibiting or broadcasting said play 
herenbefore described and set forth entitled and called 
“Death Takes a Holiday” or the words or “business” 
thereof or any of the scenes, incidents or any parts there¬ 
of and be further restrained and enjoined from produc¬ 
ing, presenting, publishing, distributing, playing in or in 
anv manner exhibiting or broadcasting anv dramatic 
work and composition whatsoever, which is a colorable 
imitation of any substantial part of the plaintiff’s said 
dramatic work and composition, “Most”; 

4. That the defendants be compelled to account to the 
plaintiff for any and all damages sustained by the plain¬ 
tiff by reason of the acts of the defendants and enter 
judgment in favor of the plaintiff for all damages found 
to have been incurred by her by reason of the acts com¬ 
plained of by the plaintiff; 

5. That the defendants account to the plaintiff for all 
of the profits, royalties, commissions, payments or other 
monies received or derived by the defendants from the 
production, presentation, exhibition and broadcasting of 
said play, “Death Takes a Holiday” and from the pub¬ 
lication and sale of said book of said play and from the 
production, presentation, exhibition, broadcasting and 
publication of the said Italian version of said play, “La 
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Morte In Vacanze” and that judgment therefor be en¬ 
tered for the plaintiff; 

6. That the defandants account to the plaintiff for all 
monies received in any manner whatsoever in connection 
with any talking motion picture of said play, “Death 
Takes a Holiday ” or the said Italian version of said play, 
“La Morte In Vacate’’ or the said book of said play, 
“Death Takes a Holiday” and that judgment therefor be 
entered for the plaintiff. 

7. That the defendants pay to plaintiff the cost and 
disbursements and counsel fees of this action; 

8. And further that until judgment be entered herein 
plaintiff have a restraining order of this Court granting 
to plaintiff the relief against the defendants herein ap¬ 
plied for and such other relief as may be just and proper. 

9. That plaintiff be awarded exemplary damages 
against defendant Paramount including attorneys’ fees 
and other expenses which plaintiff was caused to bear? 
by defendant Paramount’s fraud, including such expenses 
incurred in the present action and during the proceed¬ 
ings referred to in paragraph 50 above. 

/s/ Myra Page Wiren 
Plaintiff, 

2930 Mills Avenue, N. E. 

/s/ William T. Hannan 
William T. Hannan 
Attorney for Plaintiff, 

637 Woodward Building, 

Washington, D. C. 
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District of Columbia, £ 

City of Washington j SS '* 

Myra Page Wiren, being duly sworn, deposes and 
says, that she is the plaintiff above named; that she has 
read the foregoing complaint and knows the contents 
thereof, and that the same is true to her own knowledge, 
except as to matters therein stated to be alleged upon 
information and belief and as to such matters she be¬ 
lieves it to be true. 

/s/ Myra Page Wiren 

Plaintiff 

Subscribed to and sworn to before me this 20 day of 
Sept. 1948. 

/s/ E. J. Matchett 

Notary Public 

E. J. Matchett 
Notary Public 
District of Columbia 
Seal. 

Note: The paragraphs referring to the parties that 
have been dropped from this action are omitted. 


21A 


No. 30 

Filed: Dec. 28, 1948 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Myra Page Wiren 

Plaintiff 

vs. 

Select Theatres Corp., et al 

Defendants 

Civil Action No. 4012—48 

Answer of Defendant 
Paramount Pictures , Inc. 

First Defense 

Comes now defendant, Paramount Pictures, Inc. by its 
attorney, William E. Leahy, and for answer to the Com¬ 
plaint herein shows: 

1. Defendant is advised that it is not required to 
answer the allegations of Paragraph 1 of the Complaint. 

2. Defendant has no knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in Paragraphs 2, 3, 4, 5, 7, 8, 9, 10, 11, 13, 14, 
15, 16, 17, 18, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 44, 46, 
47, 48 and 49. 

3. Defendant admits the allegations of Paragraphs 6, 
12, 34, 35 except insofar as it alleges “ without any warn- 
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ing” and “pursuant to the fraudulent intent hereinbe¬ 
fore set forth”, 3S, 43 and 45. 

4. Defendant denies the allegations of Paragraphs 19, 
20, 21, 22, 24, 36, 37, 39, 40, 41 and 42. 

Second Defense 

Defendant avers that the alleged cause of action here¬ 
in is barred by the Statute of Limitations made and pro¬ 
vided and/or laches in that Complaint herein was not 
filed within the period of time limited by law’ for such 
action. 


Third Defense 

Defendant asserts the defense of res adjudicata, alleg¬ 
ing that all of the matters and things herein complained 
of have already been decided against plaintiff by Court 
of competent jurisdiction, the decision of which is bind¬ 
ing upon plaintiff. 

Wherefore, defendant prays that the Complaint be 
dismissed, with costs. 


/s/ William E. Leahy 

Attorney for Defendant 
Paramount Pictures, Inc. 
821 15th Street, N. W. 
Washington 5, D. C. 
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Demand for Jury Trial 

Comes now defendant, Paramount Pictures, Inc., and 
prays that it be accorded a Jury Trial in response to so 
much of the Complaint herein as alleges a claim cog¬ 
nizable at law and as to which defendant is entitled to 
a trial by jury. 

/s/ William E. Leahy 

Attorney for Defendant 
Paramount Pictures, Inc. 
821 15th Street, N. W. 

Washington 5, D. C. 


Certificate of Mailing 

I, William E. Leahy, attorney for defendant, Para¬ 
mount Pictures, Inc. hereby certify that on the 17th day 
of December, 1948, I mailed postage prepaid a copy of 
the foregoing and annexed Answer, and copy of this no¬ 
tice to William T. Hannan, 637 Woodward Building, 
Washington 5, D. C. 


/s/ William E. Leahy 
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No. 14 

Filed: Nov. 16, 1948 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT, 
FOR THE DISTRICT OF COLUMBIA 


Myra Page Wiren, 

Plaintiff, 

—against— 

Select Theatres Corporation, Shubert Theatrical 
Co., Inc., Lee Shubert, Samuel French, Ltd., Sam¬ 
uel French Inc., Paramount Pictures, Inc., Na¬ 
tional Broadcasting Company, Inc., The Mutual 
Broadcasting Systems, Inc., Columbia Broadcasting 
System, Inc., 

Defendants. 


Civil Action No. 4012—48 

The defendant, Samuel French, Ltd., by its attorney, 
Jacob Greenfield, for its answer to the complaint herein, 
respectfully states and alleges:— 


First:— Denies the allegations contained in Para¬ 
graph “5” except that it, Samuel French, Ltd., is a cor¬ 
poration organized under the laws of the British Empire. 

Second:— Denies the allegations in Paragraph “11” 
except that Samuel French, Ltd., are publishers of books 
of plays. 


Or 

55 


Third : — Denies the allegations 
raphs “19”, “20”, “21 


yy u 99 y y n 9 * 

, 


contained in 
“36” and 
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Para- 

“37”. 


Fourth:— Denies having any knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the alle¬ 
gations contained in Paragraphs “2”, “13”, “14”, “15”, 
“16”, “17”, “18”, “25”, “26”, “29”, “30”, “31”, 
“32”, “33”, “39”, “40”, “41”, “44”, “46” and “47”, 
“48”, and (In Court file) “49”. 
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For a Complete Defense to Plaintiff’$ Cause of Action 
Herein, Defendant, Samuel French, Ltd., 

Alleges and Pleads :— 

Fifth:— The United States Court of Appeals of the 
Second Circuit, on November 9, 1945, denied the relief 
plaintiff seeks herein as follows:— 

* 1 Motion denied- Regardless of any question of laches, 
the “newly discovered evidence” does not warrant modi¬ 
fication of our former ruling”, and the defendant, Samuel 
French, Ltd., therefore, pleads said decision as res ad- 
judicata. 

Wherefore, defendant, Samuel French, Ltd., demands 
judgment dismissing the complaint with costs. 

Jacob Greenfield, 

Attorney for defendant, 
Samuel French, Ltd., 

Office & P. 0. Address, 

10 East 43rd Street, 
Borough of Manhattan, 

City of New York. 

/s/ Percy A. Shay 
Counsel for Defendant 
Samuel French, Ltd. 

The Bond Bldg. 

Washington, D. C. 

Service acknowledged 
By Hannan 
Verified by Greenfield 
(In Court file) 
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No. 16 


Filed Xov. 16, 1948 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT, 

FOR THE DISTRICT OF COLUMBIA. 

Myra Page Wiren, 

Plaintiff, 


—against— 


Select Theatres Corporation, Shubert Theatrical 
Co., Inc., Lee Shubert, Samuel French, Inc., Para¬ 
mount Pictures, Inc., National Broadcasting Com¬ 
pany, Inc., The Mutual Broadcasting Systems, Inc., 
Columbia Broadcasting System, Inc., 

Defendants. 


Civil Action No. 4012-48 


The defendant, Samuel French, Inc., by its attorney, 
Jacob Greenfield, for its answer to the complaint herein, 
respectfully states and alleges:— 

First: —Denies the allegations in Paragraph “4th”, 
except that the defendant, Samuel French, Inc. is a cor¬ 
poration. 

Second:— Denies the allegations in Paragraph “11th”, 
except that defendant, Samuel French, Inc. are publishers 
of books of plays. 

Third:— Denies the allegations in Paragraph “21” 
except that defendant Samuel French, Inc., published the 
play, “Death Takes a Holiday”. 

Fourth: —Denies the allegations contained in Para¬ 
graphs “19”, “20”, “22”, “24”, “36” and “37”. 


Fifth:— Denies having any knowledge or information 
sufficient to form a belief as to the truths of the allega¬ 
tions contained in Paragraphs “2”, “13”, “14”, “15”, 
“16”, “17”, “IS”, “25”, “26”, “29”, “30”, “31”, 


“32”, “33”, “39”, “40”, “41”, “44”, “46” and “47”, 


“48” and (in court file) “49”. 


For a Complete Defense to Plaintiff’s Cause of Action 
Herein, Defendant, Samuel French, Inc., 

Alleges and Pleads :— 


Sixth: —The United States Court of Appeals of the 
Second Circuit, on November 9, 1945, denied the relief 
plaintiff seeks herein as follows:— 

“Motion denied. Regardless of any question of 
laches, the “newly discovered evidence” does not war¬ 
rant modification of our former ruling”, 
and the defendant Samuel French, Inc., therefore, pleads 
said decision as res adjudicata. 


Wherefore, defendant, Samuel. French, Inc., demands 
judgment dismissing the complaint with costs. 

Jacob Greenfield, 

Attorney for defendant, 

Samuel French, Inc., 

Office & P. 0. Address, 

10 East 43rd Street, 
Borough of Manhattan, 
City of New York. 

/s/ Percy A. Shay 
Of Counsel for Defendant 
Samuel French, Inc. 

The Bond Bldg. 

Washington, D. C. 

(In Court file) 
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No. 15 

Filed Nov. 16, 1948 

State of New York 
County of New York —ss.: 

Jacob Greenfield, being duly sworn, says that he is 
the attorney for the above-named defendant; that the 
foregoing answer is true to the knowledge of deponent, 
except as to the matters which are therein stated to be 
alleged on information and belief and that as to those 
matters he believes it to be true. 

/s/ Jacob Greenfield 

Sworn to before me this 9th day 
of November, 194S. 

/s/ Oscar E. Norell 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Myra Page Wiren 
2930 Mills Avenue, N. E. 

Washington, D. C. 

Plaintiff 


v. 

Select Theatres Corporation, 

A corporation, et al 

225 West 44th St., Borough of Manhattan 
New York City, N. Y. 

Civil Action No. 4012-48 
Motion to Dismiss 

Comes now defendant Paramount Pictures, Inc., by 
its attorneys, William E. Leahy and William J. Hughes, 
Jr., and, with leave of Court first had and obtained, with¬ 
draws its Motion for Summary Judgment and files here¬ 
with its Motion to Dismiss. Defendant Paramount moves 
the Court to dismiss the Complaint herein on the follow¬ 
ing grounds, apparent on the face of the Complaint. 

1. The Complaint fails to state a claim upon which 
relief can be granted. 

2. This Court is without jurisdiction or judicial 
power to grant the relief prayed. 

3. In the alternative, a rule of comity prevents this 
Court entertaining the present suit. 
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4. The Complaint shows on its face that the matters 
and things therein complained of are res judicata, hav¬ 
ing already been determined by courts of competent 
jurisdiction. 

5. The Complaint shows on its face that it is barred 
by laches or by the Statute of Limitations. 

William E. Leahy 

William J. Hughes, Jr. 

Attorneys for Defendant, 
Paramount Pictures, Inc. 

821 15th St., N. W. 

Washington, D. C. 
To: 

John J. Darby and John W. Malley 
Security Building 
Washington, D. C. 

Attorneys for Plaintiff 

Take notice that the above Motion will be heard in 
accordance with the Rules, oral argument being re¬ 
quested. 

William E. Leahy 
William J. Hughes, Jr. 

Attorneys for Defendant, 
Paramount Pictures, Inc. 

Service of the foregoing Motion, accompanied by 
Points and Authorities in support thereof, acknowledged 
this 3rd day of November, 1949. 

John J. Darby 
John W. Malley 
Attorneys for Plaintiff 

Filed March 15, 1950, Harry M. Hull, Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Myra Page Wiren 


YS. 


Plaintiff 


Select Theatres Corp., et al 

Defendants 

Civil Action No. 4012-48 

Memorandum Fixing Further Hearing in Connection 
With Pending Motion to Dismiss 

In giving consideration to the motion to dismiss the 
above-entitled cause recently argued before the Court, 
the question has arisen as to whether it is not advisable 
in the interest of justice that said cause should be trans¬ 
ferred for determination to the United States District 
Court for the Southern District of New York, pursuant 
to provisions of Title 28, Section 1404, United States 
Code Annotated. Counsel for plaintiff may submit briefs 
on this point not later than March 24, 1950, and counsel 
for defendant may submit briefs not later than April 3, 
1950. Upon written request of either party made on or 
before April 3, 1950, the matter will be set down for 
oral hearing by the Assignment Commissioner. 


March 15, 1950 


Bolitha J. Laws 
Chief Judge 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Myra Page Wirex 


vs. 


Plaintiff 


Paramount Pictures, Inc., et al 

Defendants 

Civil Action No. 4012-48 
Memorandum Opinion 

The suit was brought in the United States District 
Court for the District of Columbia seeking to enjoin de¬ 
fendants from producing or publishing a play and for 
an accounting by defendants in favor of plaintiff for 
plagiarism and alleged fraudulent acts. The suit also 
seeks to enjoin defendants from obtaining the benefit of 
a judgment in favor of certain defendants against plain¬ 
tiff in the United States District Court for the Southern 
District of New York. 

Plaintiff claims she wrote a dramatic work entitled 
“Most”, which she copyrighted and of which she was the 
sole owner; that thereafter defendants pirated plaintiff’s 
work and produced, exhibited and broadcast it in a play 
entitled “Death Takes a Holiday”. Plaintiff alleges that 
on April 3, 1931, she brought suit for plagiarism against 
certain of defendants in the United States District Court 
for the Southern District of New York, seeking injunc¬ 
tion against infringement of her rights and for an ac¬ 
counting; that in the course of this suit defendants com¬ 
mitted acts of fraud in preventing an important witness 
from testifying in plaintiff’s behalf; that plaintiff was 
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forced, over her objection, to an immediate argument of 
a motion of defendants to dismiss her complaint, and 
that after argument before Judge Goddard, an opinion 
was filed dismissing plaintiff’s complaint. On January 
30, 1934, plaintiff filed an appeal to the United States 
Circuit Court of Appeals for the Second Circuit. This 
appeal later was argued before Judges Manton, Swan 
and Chase, of that Court. On May 21, 1934, said Court 
affirmed the judgment of the trial Court. 

Plaintiff claims that in May, 1932, one Albert D. Las¬ 
ker, while deeply interested financially and in complete 
control of defendant Paramount Corporation, by the sub¬ 
terfuge of a loan of $250,000, bribed Judge Manton to 
make or arrange a decision in favor of Paramount Cor¬ 
poration in any appeal of plaintiff’s plagiarism case, 
anticipating such an appeal inevitably would be taken. 
After the adverse decision of her case by the United 
States Circuit Court of Appeals for the Second Circuit, 
two motions were made by Plaintiff, based on the alleged 
bribe of Judge Manton, to set aside the affirmance of 
the judgment of the United States District Court and to 
grant plaintiff a rehearing. Each of said motions was 
overruled. 

The basis of the present suit is that by reason of 
extraneous fraudulent acts of Lasker, who was in control 
of one of defendant corporations in the New York case, 
and the acceptance of a bribe by one of the appellate 
judges, plaintiff was denied a full and fair disposition 
of her New York case and defendants should not be per¬ 
mitted to use such case as a bar of her rights. Plaintiff 
also seeks affirmative relief by way of accounting based 
on the alleged fraud and by way of profits made by de¬ 
fendants from the allegedly plagiarized play. This ob¬ 
viously calls for a redetermination by this Court of the 
question of plagiarism decided by the United States Dis¬ 
trict Court for the Southern District of New York. In 
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this connection, it is noted that by her complaint in this 
Court, plaintiff makes the allegation that since the hear¬ 
ing of her appeal in the United States Circuit Court for 
the Second Circuit, she has uncovered new and material 
evidence of plagiarism of her play by defendants; it is 
of such importance that its admission in evidence at a 
trial of the original action would have compelled a de¬ 
cision in her favor. 

Plaintiff in the present proceedings moved to dismiss 
her case against certain defendants, National Broadcast¬ 
ing Co., the Mutual Broadcasting Systems, Inc., and Co¬ 
lumbia Broadcasting System, Inc. Thereafter a motion 
to dismiss plaintiff's case filed by the defendant Para¬ 
mount Pictures, Inc., was argued before this Court and 
was taken under advisement. While under advisement, 
the Court requested counsel to submit their views as to 
whether this case should not be transferred for trial to 
the United States District Court for the Southern Dis¬ 
trict of New York pursuant to Title 2S, Sec. 1404, United 
States Code Annotated. These views have been sub¬ 
mitted both in writing and orally. 

There are reasons personal to plaintiff which are not 
without appeal in favor of her being able to maintain 
the present case in this Court. These reasons are prin¬ 
cipally her advanced age, her state of health and the 
fact that her present counsel are practicing lawyers in 
the District of Columbia. But as against these reasons, 
there are overpowering legal reasons why the case should 
be transferred to the United States Courts for the South¬ 
ern District of New York. Plaintiff has claimed no fraud 
or irregularity before Judge Goddard, the judge who 
tried her case in the United States District Court for the 
Southern District of New York. If Plaintiff should obtain 
a retrial of her plagiarism case by the District of Co- 
lumbia Court, she would be granted trials of the same 
issues by two different courts of equal authority without 
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a decision of an appellate Court that error was com^ 
mitted by the first trial Court. Conceivably this might 
be proper if found necessary to obtain for plaintiff com¬ 
plete relief and a just and fair trial of her case. But 
no such necessity appears in this case. The Courts in 
New York have power to grant plaintiff the complete re¬ 
lief she seeks and there is no suggestion that the New 
York Courts as presently constituted are not able to 
justly and fairly pass upon plaintiff’s claim of fraud. 
If plaintiff’s suggestion in her complaint that she now 
has available new discovered evidence convincing in char¬ 
acter showing plagiarism on the part of defendants is to 
be given consideration, it preferably should be presented 
to the judge who heard the case. The suggestion of 
newly discovered evidence is comparable to a motion for 
a new trial on newly discovered evidence, which usuallv 
calls for the exercise of discretion by the judge who 
heard the case. 

The Court has considered the argument of plaintiff 
that the provisions of the United States Code for transfer 
of suits, drafted in conformance with the doctrine of 
forum non conveniens, deals only with the problem of 
convenience of parties and witnesses. It would seem the 
Code deals as well with the convenience of the Courts 
concerned as with the convenience of parties and wit¬ 
nesses. But granting plaintiff’s position is correct, this 
case well may be disposed of in the New York Courts, 
whose jurisdiction originally was invoked by plaintiff 
to give her part of the relief she now seeks. The testi¬ 
mony, oral and documentary, appears to be readily avail¬ 
able and service of process may be conveniently obtained 
in New York. While plaintiff by reason of her advanced 
age, her frail state of health and the location of her 
counsel may be caused inconvenience, it appears to the 
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Court the interests of justice and expedition of the case 
will be best served by a trial in the New York Courts. 

For the reasons stated, a transfer of this action to 
the United States District Court for the Southern Dis¬ 
trict of New York will be ordered, reserving for consid¬ 
eration in this jurisdiction only the motion of three de¬ 
fendants whose cases were dismissed for allowance of 
counsel fees and other costs incurred by them in defend¬ 
ing this suit. 

/s/ Bolitha J. Laws 
Chief Judge 

July 28, 1950 

• • • • • 
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Opinion. 

Bazelox, Circuit Judge: Petitioner in Misc. No. 283, 
Myra Page Wiren, seeks leave in this court to file a peti¬ 
tion for a writ of mandamus directing the Honorable Bo- 
litha J. Laws, Chief Judge of the United States District 
Court for the District of Columbia, to vacate and set 
aside an order transferring to the Southern District of 
New York a suit which petitioner has brought in the Dis¬ 
trict of Columbia. Attached to the petition for leave to 
file is a petition for the writ. Petitioner shows that some 
years ago she brought a suit against certain defendants 
in the United States District Court for the Southern 
District of New York. Her present suit in the District 
of Columbia, filed September 28, 1948, against the same 
defendants, is based upon allegations that the final judg¬ 
ment against her in the New York suit was obtained by 
fraud and corruption. Answers to her complaint were 
filed in December 1948. Paramount Pictures, Inc., one 
of the defendants, subsequently filed a motion for sum¬ 
mary judgment on October 19, 1949, which it withdrew 
in order to file a motion to dismiss on November 8, 1949. 
After submission of briefs and argument on the motion to 
dismiss, the trial judge, by memorandum on March 15, 
1950, suggested, sua sponte, the transfer of the cause to 
the Southern District of New York. Plaintiff filed a memo¬ 
randum setting forth her opposition to the transfer. On 
July 12, 1950, the trial judge filed a memorandum opinion, 
in which he decided that the case should be removed. The 
final order of transfer was entered on October 25, 1950, 
more than two years after the filing of the complaint. No 
action was taken by the trial court with regard to defend¬ 
ant Paramount Pictures’ motion to dismiss. 
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Two cases are before us. One (Misc. No. 283) is the 
petition to which we have referred. The other (No. 10915) 
is an appeal from the order of transfer. 

The order of transfer was issued in reliance on 28 
U. S. C. § 1404 (a) (Supp. 1950), which provides: 

For the convenience of parties and witnesses, in 
the interest of justice, a district court may trans¬ 
fer anv civil action to anv other district or division 
where it might have been brought. 

It is urged at the outset that the order contemplated by 
the quoted statute is interlocutory in nature and may 
neither be appealed nor subjected to the review incidental 
to a mandamus proceeding. It is clear enough that the 
order is not appealable and we do not understand appel¬ 
lant to make anv contention to the contrarv. But the 

V 

question of review by mandamus is one of first impres¬ 
sion in this circuit, though it has been the subject of 
decision in several other circuits. The consensus of such 
decisions is that jurisdiction to issue the writ in aid of 
the reviewing courts’ appellate jurisdiction exists where 
the grounds for transferring the cause are insufficient 
to support the order and to bring it within the terms of 
the statute. 1 And so understood we are in agreement. 
If we were to hold even unauthorized orders of transfer 
to lie beyond our control, the effect would be to deprive 
litigants of forums to which they are entitled. The only 
appealable order which would ultimately issue in the wake 

1. Atlantic Coast Line R_ Co. v. Davis, 1S5 F. 2d 766, 770 (5th Cir. 
1950), held that mandamus would lie; as did Paramount Pictures v. Rodncv, 
1S6 F. 2d 111, 116 (3d Cir. 1950), cert, denied , 340 U. S. 953 (1951). Three 
other circuits have clearly indicated that under proper circumstances the writ 
would issue to prevent a transfer but, in the particular factual situation in¬ 
volved, did not issue the writ. See Nicol v. Koscinski, 1S8 F. 2d 537, 53S 
(6th Cir. 1951); Shapiro v. Bonanza Hotel Co., 1S5 F. 2d 777 (9th Cir. 
1950); Ford Motor Co. v. Ryan, 1S2 F. 2d 329 (2d Cir. 1950), cert, denied, 
340 U. S. 851 (1950). But cf. Magnetic Engineering & Mfg. Co. v. Dings 
Mfg. Co., 178 F. 2d 866 (2d Cir. 1950). 
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of such a disclaimer on our part would then be in the 
forum to which the cause had been transferred and per¬ 
haps only after the case had been disposed of on the 
merits. But see Magnetic Engineering & Mfg. Co. v. 
Dings Mfg. Co., ITS F. 2d 866 (2d Cir. 1950). Neither 
the statute nor the cases require such a result. We hold 
that an order of transfer pursuant to 28 U. S. C. § 1404(a) 
(Supp. 1950) may be reviewed in the light of the criteria 
customarily associated with mandamus and similar reme¬ 
dies. 

Those criteria, applied to the § 1404(a) situation, have 
been set out by Judge Frank in Ford Motor Co. v. Ryan, 
1S2 F. 2d 329, 330 (2d Cir. 1950). After pointing out 
that the question is “whether the judge abused his dis¬ 
cretion”, he continues: 

* * * by <§> 1404(a), Congress did not alter the 
standard theretofore embodied in the doctrine of 
forum non conveniens, despite the fact that that 
section is applicable to types of actions to which 
that doctrine did not previously apply. So we 
read Ex Parte Collett, 337 U. S. 55, 69 S. Ct. 944, 
959, 10 A. L. R. 2d 921, and United States v. Na¬ 
tional City Lines, 337 U. S. 78, 69 S. Ct. 955, 10 
A. L. R. 2d 921. On that basis, these words found 
in Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 508, 67 
S. Ct. 839, 843, 91 L. Ed. 1055, still have full 
vitality: “But unless the balance is strongly in 
davor of the defendant, the plaintiff’s choice of 
forum should rarely be disturbed.” Those words 
we interpret to mean (a) that a defendant has the 
burden of making out a strong case for a transfer 
and (b) that the plaintiff’s privilege, conferred by 
statute, of choosing the forum he selected is a fac¬ 
tor to be considered as against the “convenience” 
of the witnesses or what otherwise might be the 
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balance of “convenience” as between “the par¬ 
ties”. 

Turning to the merits of the petition before us, it ap¬ 
pears that the trial court treated petitioner’s District of 
Columbia suit “as comparable to a motion for a new 
trial on newly discovered evidence,” 2 and upon that basis 
it concluded that the convenience of the court would best 

be served bv transfer of the cause to the forum in which 
* 

the prior litigation involving these parties had unfolded. 
We think that premise erroneous. Whether a suit is 
“comparable to a motion or a new trial on newly dis¬ 
covered evidence” is pertinent only to the matter of the 
jurisdiction of the court to hear the cause; it is not per¬ 
tinent to transfer under § 1404(a). Transfer vel non 
under that statute should be decided by weighing the 
plaintiff’s privilege of choosing the forum against the 
inconvenience, if any, caused either witnesses or defend¬ 
ants by retention in the chosen forum. Thus viewed, the 
reasons assigned by the trial court for ordering a transfer 
in the case at bar do not support the order. 3 

Since we believe the order directing transfer of the 
case below should be vacated and set aside for the reasons 
discussed, it is unnecessary to consider the additional 
arguments urged by the petitioner. W"e assume that the 
respondent will act in accordance with the expressed view 
of this opinion, and so, unless application for certiorari 
is made, the writ sought in Misc. No. 2S3, Wiren v. Laws, 
need not issue. 

The appeal in No. 10915, Wiren v. Paramount Pictures , 
Inc., is dismissed for lack of jurisdiction. 


2. Memo, opinion of Judge Laws of July 28, 1950, app. p. 42A. 
3_ Atlantic Coast Line R. Co. v. Davis, 185 F 2d at 770. 
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Memorandum on Plaintiff’s Motion to Calendar for Trial, 
Defendant Paramount’s Motion to Dismiss the; Com¬ 
plaint and Petition of Michael Kissell for Leave to In¬ 
tervene. 


IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 
Civil Action No. 4012—48 


-o- 

Myra Page Wiren, 

Plaintiff, 

vs. 


Select Theatres Corp., et al., 

Defendants. 

-o- 

This is an action for injunctive and other relief arising 
out of alleged copyright infringement. It is before the 
Court on plaintiff’s motion to calendar the cause for 
trial, the motion of defendant Paramount to dismiss the 
complaint and the motion of Michael Kissell for leave 
to intervene as a party plaintiff. 

In 1932, plaintiff brought suit in the United States 
District Court fcr the Southern District of New York 
against Paramount and certain other defendants herein, 
claiming that defendants’ production of a motion picture 
entitled “Death Takes a Holiday” infringed her copy¬ 
right in a dramatic work entitled “Most”. In August, 
1933, the District Court rendered judgment against plain- 
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tiff on the issue of infringement. In May, 1934, the 
judgment was affirmed by the United States Court of 
Appeals for the Second Circuit, Martin T. Manton pre¬ 
siding in a panel of three judges. In October, 1934, the 
Supreme Court denied plaintiff’s application for cer¬ 
tiorari. Plaintiff alleges she thereafter discovered that 
defendant Paramount procured the affirmance in the Court 
of Appeals by bribing Judge Manton. In 1942, plaintiff 
moved the Court of Appeals for a rehearing on the ground 
of the alleged bribe. The motion was denied in May, 1942. 
In October, 1942, the Supreme Court denied plaintiff’s 
application for certiorari from the denial of a rehearing. 
In 1945, plaintiff again moved the Court of Appeals for 
a rehearing on the ground of the alleged bribe, and in 
November, 1945, her motion was again denied. Manton, 
of course, had been removed from the bench before either 
of plaintiff’s motions were filed. See United States v. 
Manton, 107 F. 2d 42. In September, 1948, plaintiff 
brought this action against the same defendants involved 
in the prior litigation and certain others, renewing her 
allegations that “Death Takes a Holiday” is an infringe¬ 
ment of her copyright in “Most”. She has prayed for 
an injunction against further infringement, for an ac¬ 
counting, and for an injunction against asserting the 
earlier litigation as res judicata. 

Plaintiff has sought to assimilate her case to the class 
of cases in which injunctive relief is given against un¬ 
conscionable enforcement of a fraudulently procured judg¬ 
ment. Actually, the case presents a dual aspect, being 
in part a suit for injunctive relief and in part an action 
to consider anew the issue of plagiarism in order to ob¬ 
tain a money judgment for alleged past infringements and 
incidental damages, on the grounds of fraud in the ap¬ 
pellate court and newly discovered evidence. 

The claim of injunctive relief must fail because plain¬ 
tiff has not alleged any imminent threat of invasion of 
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her property interest in the play “Most”. New York v. 
Illinois, 274 U. S. 488; Connecticut v. Massachusetts, 282 
U. S. 660, 673; Continental Baking Co. v. Woodring, 286 
U. S. 352. 

As to the claim of damages resulting from fraud, de¬ 
fendant Paramount claims that since the issue of bribery 
in the appellate court, which it will be noted constitutes 
the only showing of extrinsic fraud in this case, was de¬ 
cided adversely to plaintiff by the denial of her motions 
for rehearing in 1942 and 1945, the question raised in 
this Court is judicata. Defendant further claims the 
suit is barred by the statute of limitations or laches. 

In considering the defense of res judicata, it is neces¬ 
sary to examine the language of the decisions involved. 
In 1942, the appellate court denied plaintiff’s motion for 
rehearing in these words: 

“Motion denied. The delay in making this mo¬ 
tion is not adequately explained. But assuming 
that this defect could be aired bv a further affi- 
davit, the alleged disqualification of Judge Manton 
to hear this appeal is not established. * * * We are 
satisfied that the appeal was heard by a qualified 
court and was correctly decided.” 

In 1945, the appellate court denied plaintiff’s renewed 
motion in the following words: 

“Ordered that said motion be and it hereby is 
denied. Regardless of any question of laches, the 
‘newly discovered evidence’ does not warrant modi¬ 
fication of our former ruling.” 

This language clearly indicates that the appellate court, 
having afforded plaintiff opportunity to present a showing 
of fraud practiced upon it and having jurisdiction to pass 
upon the claim of fraud, decided the merits of such claim 
adversely to plaintiff. 
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Plaintiff seeks to avoid the effect of the language by 
claiming that the proceedings on the motions for rehear¬ 
ing were themselves tainted with fraud because of Para¬ 
mount’s use of false affidavits to controvert plaintiff’s 
affidavits in support of the motions. Assuming the alleged 
falsity of defendant’s affidavit, it is apparent this con¬ 
stitutes intrinsic fraud. Unlike the alleged bribery, this 
fraud, if it occurred, was not as to a collateral matter, 
but pertained directly to the issues presented to the 
court for decision. The law is clear that such fraud 
affords no basis for equitable relief. United States v. 
Throckmorton , 98 U. S. 61; Pico v. Cohn , 25 P. 970; 
Restatement of Judgments, Sec. 126(2) (b). In the leading 
case of United States v. Throckmorton, supra , after dis¬ 
cussing the nature of extrinsic fraud, the Supreme Court 
stated the rule, which is applicable to the case at bar, as 
follows: 

4 ‘On the other hand, the doctrine is equally well 
settled that the court will not set aside a judgment 
because it was founded on a fraudulent instrument, 
or perjured evidence, or for any matter which was 
actually presented and considered in the judgment 
assailed.” 

Plaintiff has sought to forestall this doctrine on the 
strength of Marshall v. Holmes , 141 U. S. 589, which in¬ 
volved an allegedly forged power of attorney. The 
main question in that case, however, related not to the 
merits, but to the removal jurisdiction of Federal Courts. 
Insofar as the decision incidentally touched upon the 
merits it appears that plaintiff’s claim to relief was based 
primarily upon newly discovered evidence which had not 
been presented to the court allegedly defrauded. In the 
case at bar, plaintiff urged newly discovered evidence of 
the alleged fraud as a ground for rehearing in 1945, and, 
as appears from the previously quoted memorandum of 
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the Court of Appeals denying that motion, the sufficiency 
of the alleged newly discovered evidence was itself passed 
upon adversely to plaintiff. Thus in the case at bar both 
the extrinsic fraud and the newly discovered evidence 
relied on in this Court were presented to and were passed 
upon by the Court of Appeals. 

Plaintiff further seeks to avoid the binding effect of 
the decisions of the Second Circuit Court of Appeals 
by claiming that since the court had before it only affi¬ 
davits and did not take evidence or testimony, it must 
be presumed it acted in the exercise of its discretion 
and not by way of judicial decision. It appears from 
memoranda filed by plaintiff that at least at the time of 
the 1945 motion, she was in a position to produce live 
witnesss and documentary evidence on the question of 
the alleged fraud. The record is silent as to any effort 
by plaintiff to present witnesses, but indicates she was 
content to proceed by affidavits. If she desired to present 
oral testimony she should have sought to do so. The 
Court is of opinion that the rule against splitting a 
cause of action precludes a plaintiff from proceeding 
first in one forum by affidavits, and if unsuccessful, then 
proceeding in another forum by live testimony and the 
actual documentary evidence mentioned in the affidavits. 
As has been stated by Mr. Justice Holmes: 

11 * * * the whole tendency of our decisions is to 
require a plaintiff to try his whole cause of action 
and his whole case at one time. ,, United States v. 
California and Oregon Land Co., 192 U. S. 355, 358. 

It follows that although the alleged bribery of Judge 
Manton meets the test of extrinsic fraud which would 
vitiate a judicial decision procured by it, the Court is 
of opinion that when plaintiff applied to the Court of 
Appeals to grant relief based on the fraud, offered such 
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evidence as she desired, set forth the availability of 
newlv discovered evidence and obtained a decision on 
the showing made, she was granted her day in court 
with regard to the issues now sought to be raised in this 
Court. Therefore those issues are barred by res judicata. 

In view of what has been said, it is unnecessary to 
consider other questions which are presented. It may be 
noted, however, that since plaintiff’s suit for fraud ap¬ 
pears, as claimed by plaintiff, to be an action for damages 
based on fraud, it is barred by the statute of limitations. 
District of Columbia Code, Title 12, Section 201. 

Defendant’s motion to dismiss the complaint will be 
granted and plaintiff's motion to calendar the cause for 
trial and the motion of Michael Kissell for leave to inter¬ 
vene will be dismissed. 


July 11, 1952 


Bolitha J. Laws, 
Chief Judge. 
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Order. 

IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 
Civil Action No. 4012—48 


-o- 

Myra Page Wiren, 


Plaintiff, 


vs. 


Select Theatres Corp., et al., 

Defendants. 

-o- 

This cause came on to be heard upon the plaintiff’s 
motion to calendar the cause for trial; the motion of 
Michael Kissell for leave to intervene; and the motion of 
the defendant, Paramount Pictures, Inc. to dismiss the 
complaint; and counsel having been heard and briefs 
filed and considered with respect to each of said motions, 
it is by the Court this 24 day of July 1952, 

Ordered: (1) That plaintiff’s motion to calendar the 
cause for trial be and the same is herebv denied; 

mi 7 

(2) That the motion of Michael Kissell for leave to 
intervene be and the same is hereby denied; 

(3) That the motion of defendant, Paramount Pic¬ 
tures, Inc., to dismiss the complaint is hereby granted; 
and 
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(4) That the complaint herein be and it is hereby dis¬ 
missed. 

s/ Bolitha J. Laws, 

Chief Judge. 

Approved as to form: 

s/ William T. Hannan, 

William T. Hannan, 

Attorney for Plaintiff, 

Woodward Building, 

Washington, D. C. 
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Notice of Appeal. 

Civil No. 4012—48 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

-o- 

Myra Page Wiren, 

Plaintiff, 


vs. 

Select Theatres Corporation, a corporation, et al., 

Defendants. 


-o- 

Notice is hereby given this 29th day of July, 1952, that 
Myra Page Wiren hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of July, 
1952, in favor of Paramount Pictures, Inc., against said 
Plaintiff. 

William T. Hannan 
Benjamin F. Pollack 
James M. Landes 

Attorneys for Plaintiff 
637 Woodward Building 
Washington 5, D. C. 

Service of copy of the foregoing Notice of Appeal to 
be made upon: 
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William E. Leahy, Esq., and William J. Hughes, Esq., 
Attorneys for Paramount Pictures, Inc., 

Bowen Building, 

Washington, D. C. 

Richard H. Harper, Esq., and Justin L. Edgerton, Esq., 
Attorneys for Michael Kissell, 

651 Pennsylvania Ave., S.E., Washington, D. C. 

810 Washington Building, Washington 5, D. C. 

Percy A. Shay, Esq., attorney for 

Samuel French, Ltd., and Samuel French, Inc., 
Bond Building, Washington, D. C. 
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COUNTER-STATEMENT OF QUESTION 
PRESENTED 

On May 21, 1934 the Circuit Court of Appeals for the 
Second Circuit affirmed per curiam the dismissal of appel¬ 
lant's copyright infringement suit. Tn 1942 and 1945 
appellant moved the C.C.A. to vacate its affirmance on 
the ground one of its judges had been bribed by a stock¬ 
holder in Paramount (appellee) over one year prior to 
the trial in the District Court, to “fix” the prospective 
appeal in the case not yet tried below. The C. C. A. on 
each occasion denied relief on the ground of laches and 
on the merits. The question is whether the present suit 
for damages for fraud (the alleged bribe) is not barred 
by the doctrine of res judicata and the Statute of Limita¬ 
tions. 
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Initrii States ffinurt of Appeals 

For the District of Columbia Circuit 


No. 11,539 


Myra Page Wirf.x, 

Appellant 

v. 

Paramount Pictures, Inc., 

Appellee 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
A. Nature of the Action: 

On page 2 of her brief appellant states: “This is an 
action for damages * * In paragraph A of her Sup¬ 
plemental Affidavit filed August 3, 1950, she states: 
“This is a new and independent action for damages to 
the plaintiff caused by fraud and corruption * * 

(Tr. 497 ).* In her Memorandum of Law opposing trans¬ 
fer of the cause to New York, plaintiff states: “This is 

1 The record references are to the pages of the unprinted record 
lodged in this Court. 
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an action of fraud * * •” (Tr. 423). The same state¬ 
ment was made at K. S2 adding ‘‘and for copyright in¬ 
fringement. ” In her Petition for Writ of Mandamus filed 
in this Court she states the action is one “for damages 
for fraud” (Pet. Xo. 283 Misc. p. 1). She continued: 

“The Complaint filed stated a new and original 
independent action for damages. • * * All other mat¬ 
ters alleged in the Complaint in this action, including 
the copyright infringement, are purely secondary and 
incidental matters”. (Pet. Xo. 283 Misc. 1951 p. 2). 

This statement is reflected in appellant’s present brief 
wherein she states, p. 4: 

“the plaintiff commenced this action seeking infer aim 
damages * * * and an injunction restraining the de¬ 
fendant from using the judgment of the Xew York 
Court as a defense to this action.” 

The injunction is therefore asked to prevent the Xew 
York judgment being used as a defense in the present 
suit. (See appellant’s brief Point IT, p. G; also p. 17) 
and hence is not an application for general injunctive 
relief. Appellant in her brief p. 1G repudiates the state¬ 
ment of the Court below that the case has a “‘dual 
aspect”, in part a suit for injunctive relief and in part 
to obtain a money judgment. She continues: 

“But the basis of this action is not the infringe¬ 
ment of the plaintiff’s copyright. It is rather the 
fraud of the defendants. This is not the action for 
plagiarism which was brought in New York. This is 
a new and independent action for fraud * * (Ap¬ 
pellant’s brief p. 1G). 

Paramount is therefore entitled to take the present suit 
as one for damages for fraud. Tt was so regarded by the 
Court below which after eliminating any right to in¬ 
junctive relief came, finally, to consider “the claim of 
damages resulting from fraud.” (Ap. 43A). 
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The Court below also stated: 

“• * * since plaintiff’s suit for fraud appears, as 
claimed by plaintiff, to be an action for damages 
based on fraud, it is barred by the Statute of Limita¬ 
tions” (Ap. 46A). 

B. Appellant’s Charges of Corruption: 

Appellant’s theory of corruption, i. e., the alleged 
fraud in suit, is that Albert D. Lasker in the autumn of 
1931 was a heavy stockholder in Paramount which appel¬ 
lant says was on the verge of bankruptcy in which event 
Lasker stood to lose millions. (Ap. 12A). Meantime, 
between December 26, 1929, the date Death Takes a Holi¬ 
day opened, and the fall of 1931, the play, appellant says, 
was netting a profit of at least $3,000,000. (Ap. 12A). 
Appellant filed her infringement suit April 3, 1931. (Ap. 
7A). Her charge is that in May, 1932, Lasker by the 
subterfuge of a $250,000 loan to Manton through Lasker’s 
advertising firm, Lord & Thomas, bribed Manton: 

“to procure a decision in favor of defendant Para¬ 
mount Corporation in any appeal which was certain 
to be made from any ruling of the District Court on 
plaintiff’s bill of complaint.” (Ap. 13A). 

The important point about the bribe is the date. May 
1932. (Ap. 13A). Appellant’s case had not yet been 
tried; in fact it was not tried until August 24, 1933, over 
a year later, when the District Court dismissed it on the 
ground there was no infringement. (See Wiren v. Shn- 
bert Co., 5 F. Supp. 358). Hence appellant’s theory is 
that Lasker was so terrified of the infringement suit that 
he paid Manton $250,000 to “fix” the appeal in a suit 
which was not tried in the District Court until 1 year 
and 3 months later. To appreciate the utter absurdity 
rff such a charge the Court need only read the opinion in 
the infringement suit, Wiren v. SJivbert Co., 5 F. Supp. 
358, where appellant’s play “Most” is laid side by side 
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with Death Takes a Holiday. The latter no more re¬ 
sembles “Most” than it does Hamlet, or Fanst. The 
complete dis-similaritv between “Most” and Death Takes 
a Holiday is so apparent as to suggest the frivolousness 
of any appeal at all, which is indicated by the per curiam 
affirmance 70 F. (2) 1023. 

Having created the imaginary bribe, appellant’s next 
task was to get it before the Court, which she accom¬ 
plished by a motion for rehearing filed in the Circuit 
Court of Appeals April 28, 1942. (Ap. 13A). It was 
denied May 13, 1942 by Judges Swan, Clark and Frank 
in a memorandum opinion stating: 

“Motion denied. The delay in making this motion 
is not adequately explained. But assuming that this 
defect could be cured by a further affidavit, the al¬ 
leged disqualification of Judge Manton to hear this 
appeal is not established. On motions such as this 
we have several times ruled that the disqualification 
must be directly connected with the very case on ap¬ 
peal. Mr. Lasker, to whom Judge Manton is said to 
have been indebted, was not a director of Paramount 
when this appeal was heard and he owned but 33 
shares out of 3,000,000 shares of Paramount’s stock. 
Moreover, Paramount was in the hands of reorgan¬ 
ization trustees at the time of the appeal. Mr. 
Lasker’s interest in Paramount was too remote to 
implicate Judge Manton. None of the other charges 
of disqualification has been substantiated. We are 
satisfied that the appeal was heard by a qualified 
court and was correctly decided. (Tr. 609; cf. Ap. 
43 A) 

Appellant then proceeded to wait three (3) more years 
until June 12, 1945, when she filed a new petition for 
rehearing in the same C.C.A. (Ap. 14A). This petition 
was based on allegedly newly discovered evidence to the 
effect that the C.C.A. was wrong in holding, above, that 
Lasker’s interest in Paramount was too remote. Instead 
she said it was controlling and also alleged she had fur- 


ther proof of the Manton bribe. (Ap. 14A). The Court 
(Swan, Chase and Clark, J.J.) on November 14, 1945, 
denied the new motion in the following words: 

“Ordered that said motion be and it hereby is 
denied. Regardless of any question of laches, the 
‘newly discovered evidence’ does not warrant modifi¬ 
cation of our former ruling”. (Ap. 43A). 

Appellant then waited almost three more years and 
filed the present suit September 28, 1948. 

C. Chronology of the Case: 

The chronology of the case for the last 20 years is as 
follows: 


December 26, 1929.Death Takes a Holiday produced, 

Barrymore Theatre, New York City. 
(Wiren v. Skubert, 5 F. Supp. 358, 
359). 

April 3, 1931..Plaintiff files suit against Shubert, 

Paramount, et al., for infringement. 
U.S.D.Ct., S.Dist.N.Y. (Ap. 7A). 

August 24, 1933.Goddard, J. dismisses suit; opinion 

holding no infrigement 5 F. Supp. 
358. 

Mav 21, 1934.Affirmance per curiam by C.C.A. 70 

F. (2) 1023. 

October 8, 1934.Certiorari denied, U. S. Supreme 

Court, 293 U. S. 591. 

November 5, 1934.Rehearing denied, U. S. Supreme 

Court, 293 U. S. 631. 

June 20, 1939.Circuit Court of Appeals Judge 

Manton convicted. 

December 4, 1939.Manton’s conviction affirmed 107 F. 

(2) 834. 

April 28, 1942.Plaintiff moves for rehearing in 

C.C.A. on ground of alleged bribe to 
Manton. (Ap. 13A). 

May 13, 1942.Above motion denied in memoran¬ 

dum opinion per Swan, Clark and 
Frank, J.J. (Ap. 13A). 













October 12, 1942.Certiorari denied, U. S. Supreme 

Court, 317 U. S. 659. 

June 12, 1945.New petition for rehearing filed in 

C.C.A. on ground of newly discov¬ 
ered evidence. (Ap. 14A). 

November 14, 1945.... Petition for rehearing denied per 

memorandum opinion of Swan, 
Chase and Clark. (Ap. 14A). 
September 28, 1948.... Present suit filed. 

SUMMARY OF ARGUMENT 

"When appellant discovered the alleged C.C.A. bribe 
between 1937 and 1942, she had the option (a) of mov¬ 
ing to set aside the judgment or (b) of suing for damages 
for fraud. She chose the former, proferred her evidence 
to the C.C.A. and gave her excuses for the delay. The 
C.C.A. decided against her both on the ground of laches 
and on the merits. In 1945 she made a new motion, 
proferring newly discovered evidence to the same Court 
which once more decided against her on the ground of 
laches and because it held the so-called new evidence 
did not warrant any modification of its 1942 ruling. 
As appellant’s only grievance is the alleged bribe in the 
C.C.A.,—an act astronomically far-sighted because the 
case had not yet even been tried below, much less ap¬ 
pealed—and as the C.C.A. has twice ruled against her 
both on the ground of laches and on the merits, it fol¬ 
lows her grievance is res judicata. She cannot now re¬ 
new the fray by switching to what she calls “a new and 
independent action for damages.” Further, as the Court 
below' held, the alleged fraudulent affidavits filed in 1942 
and 1945 in the C.C.A. w'ould amount to intrinsic fraud, 
w’hich affords no basis for relief. 

Lastly, she is barred by the three-year Statute of 
Limitations. Even assuming her excuses were valid for 
not filing her motion in the C.C.A. setting forth the 
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alleged bribe until 1942, she did not file the present 
suit until 1948. There is nothing to her claims that 
appellee’s presentation of what she calls “incomplete 
evidence” in the 1945 C.C.A. proceedings constituted the 
final step in the intrinsically incredible fraud. This des¬ 
perate trumped-up case ought to be laid to rest. 

ARGUMENT 

I. 

Res Judicata Bars the Present Suit 

A. The C.C.A. Decision# on Ixiches Operate as Res 
Judicata: 

The essence of the present controversy is evidently 
the so-called bribery of Judge Manton. When appellant 
discovered it, 1937-1942 (Ap. 13A) or thought she did, 
she had the option of either (a) attempting to set aside 
the District Court judgment for fraud in the appeal; 
or (b) filing a suit for damages for fraud. She chose 
the first course and lost and is now barred, on elementary 
principles of res judicata, from attempting the second. 
The doctrine of res judicata cannot be circumvented by a 
mere change in the form of the suit 1 : once the grievance 
is heard by a Court it disappears as a cause of action. 
(Diamond v. Berman. 95 F. Supp. 73, 74, distinguishing 
Griffith v. Bank of Neu' York , 147 F. (2) 899, cited by 
appellant: 30 Am. Jur. p. 920). Hence the decisions of 
the C.C.A. are binding as res judicata. 

The two decisions by the C.C.A. are based partly on 
laches and partly on the unsatisfactory nature of appel¬ 
lant’s so-called “evidence.” In the first decision dated 


1 The present is a mere switch from equity to law, a device re¬ 
pudiated in Toucey V. N. Y. Life Ins. Co., 102 F. (2) 16, 20; cf. 
same case 314 U.S. 118, 127 and after remand 112 F. (2) 927, 928. 
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May 13, 1942, the Court said “Motion denied. The delay 
in making this motion is not adequately explained.” 
(Ap. 43A). In the second, November 14, 1945, the same 
Court said “Regardless of any question of laches, the 
‘newlv discovered evidence’ does not warrant modifica- 
tion of our former ruling.” (Ap. 43A). 

Appellant states in her brief, p. 9: 

“If the Court of Appeals had received evidence, 
heard witnesses and proof upon the issue of fraud 
and had then ruled against the plaintiff upon the 
merits of her plea by refusing to entertain reargu¬ 
ment or to rehear the matter, the District Court may 
have been correct in its analysis of the effect of 
that decision.” (See also App. brief p. 8) 

This is simply the layman’s notion that a court cannot 
decide a case without hearing witnesses. If followed it 
would read laches out of the law as a defense. The point 
is that the C.C.A. held it could never get to the merits 
because of laches, i.e., that a defense of law prevented 
the court hearing the case. Or put another way, the 
Court held the motion had no merit because of the delay. 
Appellant’s argument is simply a contention that deny¬ 
ing relief on the ground, of laches is not a decision on 
the merits. The cases a bov e cited hold the contrary and 
make laches as good a ground for res judicata as any 
other defense of law. 1 

The doctrine of res judicata applies to decisions of an 
appellate court {In re Cherokee Co., 94 F. (2) 546; 50 
CJS. Jiulgments Sec. 607. In Margardt v. Colonial- 
American Bank, 78 App. D.C. 348, 140 F. (2) 701, this 
Court held that a decision based on laches could be the 
basis of res judicata. (Cf. Cam v. Union Central Life 
Ins. Co., 123 Kv. 59; 93 SAY. 622; Liken v. Shafer, 64 
F. Supp. 432, 445). 


1 After holding laches the C.C.A. each time went on to say the 
motion had no merit otherwise. (Ap. 43A) 
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Motions are frequently the basis of res judicata . In 
Johnson v. Offutt, 9 D.C. 168, where a bill of review was 
filed and dismissed and a motion to file a second one 
was denied, it barred further proceedings. In Munson 
v. S. S. Co., 99 F. 787, denial of a motion for costs was 
held res judicata of a later independent suit for their 
recovery. Motions are the basis of res judicata in all 
sorts of cases. ( American Surety Co. v. Baldwin , 287 
U.S. 155, 166; Stoll v. Gottlieb, 305 U.S. 165; Werlein v. 
New Orleans, 177 U.S. 390, 393; Divide Creek Irrigation 
Dist. v. Hollingsworth, 72 F. (2) 859, 862; Bliss v. Bliss, 
65 App. D.C. 147, 149; 81 F. (2) 411, 413; Ripperger v. 
Schroder Co., 37 F. Supp. 375; Curasao Trading Co. v. 
Fed. Ins. Co., 3 F.R.D. 203; National Lock Co. v. Thomp¬ 
son, 86 F. (2) 484; Sabin v. HOLC, 151 F. (2) 541; In re 
Sears Roebuck, 274 N.Y. 388, 402). The multitudinous 
ways in which res judicata can arise are collected in 42 
Fed. Digest, Judgment, Secs. 646-656, many of which in¬ 
volve motions. 

Even if erroneous, the two C.C.A. decisions are res 
judicata as to the present suit. ( UJS. v. Moser, 266 U.S. 
236, 242). 

B. The C.C.A. Decisions as to Tracker’s Stock Owner¬ 
ship Are Res Judicata of the Present Suit. 

The decision of the C.C.A. dated May 13, 1942 not only 
held the motion was barred by laches but went on to say 
it had no merit otherwise; that Lasker instead of having 
millions at stake owned only 33 shares of Paramount’s 
stock out of 3,000,000 and was not even a director at the 
time. Hence the Court said Lasker’s interest in Para¬ 
mount was too remote to implicate Judge Manton. (Pi’s. 
Mot. to Vacate filed in C.C.A. June 12, 1945, p. 2). Ap¬ 
pellant now says the C.C.A. was wrong, that Lasker 
owned more stock than it said he did and that she only 
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discovered this after the C.C.A.’s 1942 decision which she 
says w*as induced by Paramount’s “wrongfully presenting 
incomplete evidence to that Court”. (Ap. 17A). But 
this too was passed on by the C.C.A. in its May 14, 1945 
decision which held the “newly discovered” evidence did 
not warrant relief. (Ap. 43A). The vice of appellant’s 
argument for a present rehearing of this issue is, from 
a legal viewpoint, that res judicata applies not merely 
to w’hat was in fact presented to the C.C.A. in 1942 and 
1945 but what could have been presented. (Nolle v. 
Oyster, 36 App. D.C. 36, 41, Affd. 230 U.S. 165; Great 
Atlantac & Pacific Tea Co. v. West, 56 App. D.C. 103, 
104; Beloit v. Morgan, 7 Wall. 619; Cromwell v. Sac 
County. 94 U.S. 351). Appellant’s alleged exception as 
to fraud ( Cornmissianer v. Sumneri; 333 U.S. 591, 598) 
is no aid to appellant because the issue of fraud itself 
has already been passed upon by the C.C.A. i.e. in its 
decision of November 14, 1945 the Court said “Regardless 
of any question of laches, the ‘newly discovered evi¬ 
dence’ does not warrant modification of our former 
ruling.” (Op. 43A). In other words, the C.C.A. con¬ 
sidered the fraud, old and newly discovered, and held 
that on the showing made the charge had no merit. No 
more is before this Court than was before the Circuit 
Court of Appeals for the Second Circuit in 1945; the 
Complaint will be searched in vain for any proffer of 
evidence discovered since 1945. (See Compl. Ap. 14A- 
17A). All appellant has done is to cast her grievance in 
a new form, “a new and independent action for dam¬ 
ages”, as she calls it, going on and on in her interminable 
struggle with prior Court rulings on the precise matter 
she asserts anew. No clearer need for the doctrine of 
res judicata can be found. 

Added to everything else is the sound holding of the 
Court below’ that even if the affidavits as to Lasker’s 
interest filed in 1942 and 1945 vrere erroneous and fraudu- 
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lent, still the so-called fraud was intrinsic, as to which 
the law affords no relief whatever in a new’ suit or other¬ 
wise. (Opinion below’, Ap. 44A; see also U. S. v. Throck¬ 
morton, 98 U.S. 61; Pico v. Cohn. 25 P. 970; Restatement 
on Judgments, Sec. 126(2) (b)). 

n. 

The Present Suit is Barred by the Statute of Limitations. 

The Court below* held, additionally, that the Statute of 
Limitations barred the present action. (Ap. 46A). The 
Statute in this District is three years ( D. C. Code 1951 
Ed. 12:201) and it applies to actions for fraud. {John¬ 
son. v. Taylor, 73 F. Supp. 537; District-Florida Cory, v. 
Penny, 62 App. D. C. 268; 66 F. (2) 794. Even if the 
suit is indicriminatelv at law* and in equity the three-vear 
statute applies. ( Anylo-Colombian Co. v. Stapleton, 57 
App. D.C. 209: 19 F. (2) 683: Hurdle v. American Secur¬ 
ity <$> Trust Co.. 59 App. D.C. 58; 32 F. (2) 954, 956) 
Appellant, in her brief p. 22, how’ever, contends that 
false affidavits were filed with the C.C.A. on October 8, 
1945 and that suit herein w’as filed September 28, 1945, 
within the three year period. 

There is nothing in the complaint alleging false affi¬ 
davits w*ere filed in the C.C.A. on October 8, 1945, the 
only allegation being in par. 50 (Ap. 17A) as follows: 

“50. That defendant continued the fraud alleged 
in paragraph 41 above and concealed such fraud from 
the Circuit Court of Appeals for the Second Circuit 
in the proceedings referred to in paragraphs 42 and 
45 above, by wrongfully presenting incomplete evi¬ 
dence to that Court which caused the Court to doubt 
the fact of the said loan and to conclude that Albert 
D. Lasker’s connection with the defendant Para¬ 
mount was remote * * (Ap. 17A) 


The alleged presentation of “incomplete evidence/’ 
with plaintiff’s guess as to its effect on the Court, is a 
far cry from the particularized allegations of fraud re¬ 
quired by Rule 9(b) FRCP. Yet these are the allega¬ 
tions, coupled with those in paragraphs 42 and 45 (Ap. 
13A, 14A), upon which appellant must build her entire 
structure of avoidance of the Statute of Limitations. It 
seems obvious that the above quoted allegations are ut¬ 
terly inadequate to allege an independent fraud in 1945. 
The rule in fraud cases is that the statute begins to run 
when the fraud is discovered, or when, with reasonable 
diligence it could have been discovered. {Johnson v. 
Taylor , 73 F. Supp. 537). By her own statement (Ap. 
13A) Manton’s corruption became public property in 
1937 and it was on this ground that appellant filed her 
motion in the C.C.A. April 28, 1942 (Ap. 13A). After 
its denial she worked diligently, she says, to get addi¬ 
tional proof and this culminated in her new motion in 
1945 (Ad. 14A). It seems clear the three year statute 
was running during all this time and that it did not start 
up anew by what she calls the “incomplete evidence” 
filed by Paramount in 1945 (Ap. 17A). 

Tt follows that the Court below was correct in holding 
the suit was barred. 

CONCLUSION 

The judgment of dismissal should be affirmed and this 
fantastic litigation put to rest. 

William E. Leahy 
William J. Hughes, Jr. 
Bowen Building 
Washington, D. C. 
Attorneys for Appellee 

Louis Phillips 

New York City 
Of Counsel 
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To the Honorable United States Court of Appeals for the 
District of Columbia Circuit and the Judges Thereof: 

Appellant in the above-entitled cause respectfully pre¬ 
sents this, her petition for a rehearing of the above-entitled 
cause, and in support thereof shows: 

I. 

On June 18, 1953 this Court rendered its decision in the 
above-entitled cause affirming the dismissal of the plaintiff's 
complaint. 

The theory advanced by the Court in affirming the dis¬ 
missal was one novel to this case, however. It was not the 
basis of the District Court’s decision, and indeed, had not 
been considered in that court’s opinion. It had never been 
urged by the appellee and was not presented to this Court 
in either brief or oral argument. 

The theory of the decision, that the action was barred by 
limitations because the matters set forth in the amended 
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complaint could not be related back to the date of the origi¬ 
nal complaint, raises issues which have been the subject of 
a host of cases, law review articles and commentaries. In the 
short time permitted in which to file this petition it has 
been impossible for counsel to read and consider all of the 
authorities. However, on the basis of the study already made 
and hereafter set forth, it is submitted that the amended com¬ 
plaint should have been related back to the date of the origi¬ 
nal complaint pursuant to Rule 15(c). 


n. 


THE CONTENT OF THE PLEADING 

The opinion of the Court states that the matters set forth 
in the amendment are distinct and separate from those in 
the original complaint. It is submitted, however, that a 
reading of the pleadings discloses that the original complaint 
set forth or attempted to set forth all of the matters which 
form the basis of the charges made in the amendment. 

After describing the plaintiff’s dramatic work, the piracy 
and plagiarism of it by the defendants, and the very large 
losses to the plaintiff as a result thereof, the original com¬ 
plaint described the action for plagiarism filed by the plain¬ 
tiff in the Southern District of New York (Complaint, para¬ 
graphs 27-37), told of the appeal therefrom (Complaint, para¬ 
graph 3S) and of the bribery of Judge Manton on the appeal 
(Complaint, paragraph 41), and set forth facts showing that 
the plaintiff was not chargeable with laches in commencing 
this action (Complaint, paragraph 46). 

If the complaint were grounded solely on the bribery of 
Judge Manton, its allegations would have stopped with those 
just described. They would have been a sufficiently full 
description of the facts to set forth such a cause of action. 
But the original complaint did not stop there; it included 
other factual allegations and charges which w’ere relevant 
only with respect to and provided the basis for the matters 
raised in the amendment. 
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Thus in paragraph 39 of the original complaint the plain¬ 
tiff alleged that Lasker and Hertz were at all times deeply 
involved financially in the defendant Paramount, and that 
in order to avoid the loss of millions of dollars they caused a 
reorganization of the company in which they retained control. 
It was also alleged that on petition for reconsideration the 
Court of Appeals found no substantial interest by Lasker in 
Paramount; that the testimony in the reorganization proceed¬ 
ings disproved that finding; and that that testimony did not 
become available to the plaintiff until after the decision on 
the petition (Complaint, paragraph 44). 

It was also alleged that the defendants had been guilty 
of “continuous acts of fraud” through 1945 and that this pro¬ 
ceeding was based on such continuous acts of fraud (Com¬ 
plaint, paragraph 46). 

And finally, in paragraph 49, the plaintiff charged that a 
fraud had been perpetrated on herself and on the Courts. 

These allegations did not deal solely with the bribery of 
Judge Manton. They dealt with the proceedings on petition 
for reconsideration—the same subject matter as the later 
amendment. Although the allegations might not have been 
drafted in the most lucid way, when considered together they 
show that the matters later set forth in the amendment had 
in fact been set forth or were attempted to be set forth. They 
disclose incorrect fact findings by the Court of Appeals on 
petition for reconsideration with respect to matters within 
the knowledge of the defendants and not then within the 
knowledge of the plaintiff, and they charge the defendants 
with perpetrating continuous acts of fraud on the courts 
through 1945. 

All that the 1950 amendment did was to place these mat¬ 
ters into one orderly statement. It pointed out that the con¬ 
tinued acts of fraud consisted of presenting false evidence 
to the Court with respect to Laskers interest in Paramount. 

It is submitted therefore that the original complaint w r as 
not based solely on the bribery of Judge Manton and that the 
amendment did not set forth for the first time the existence 
of other frauds. 
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m. 


RULE 15(c) 

Rule 15(c) of the Federal Rules of Civil Procedure pro¬ 
vides as follows: 

“Relation Back of Amendments. Whenever the 
claim or defense asserted in the amended pleading 
arose out of the conduct, transaction, or occurrence 
set forth or attempted to be set forth in the original 
pleading, the amendment relates back to the date of 
the original pleading.” 

The purpose of Rule 15 seems clear and just. It recognizes 
that “pleadings are not an end in themselves, but are only 
a means to the proper presentation of a case; that at all 
times they are to assist, not deter, the disposition of litiga¬ 
tion on the merits.” 3 Moore’s Federal Practice S04 (2nd 
Ed.). In an effort to effectuate this worthwhile purpose the 
courts have almost without exception given Rule 15 a very 
liberal construction, according it not mere lip service, but 
“full fealty”. See Copeland Motor Co. v. General Motors 
Corp ., 199 F. 2d 566 (5 Cir. 1952). 

It is submitted that under the criteria adopted by the 
courts and hereinafter set forth, an unwarrantedlv narrow 
construction of Rule 15(c) has here been employed, the effect 
of which is to forever preclude the plaintiff from proving the 
merits of her claim. 


IV. 


CRITERIA APPLIED FOR RELATION BACK 

Rule 15 has as its purpose the avoidance of technicalities 
and it seems quite proper therefore that the courts have 
applied practical rather than theoretical standards to de¬ 
termine its applicability. The pleadings must be viewed 
“pragmatically, with an eye to trial convenience” rather than 
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under abstract, technical rules. Pike, Objections to Pleadings 
Under the "New Rules of Civil Procedure , 47 Yale L. J. 50, 68. 

Some of these standards have been the following: whether 
the defendant had notice of the subject matter of the amend¬ 
ment, whether the evidence will be similar, whether the orig¬ 
inal and amended pleading seek but a single recovery, whether 
the amendment merely amplifies, explains, clarifies or meets 
an affirmative defense to the original pleading, and whether 
the failure to include the substance of the amendment in the 
original pleading has prejudiced the other party. 

It is submitted that the amendment in the instant case 
satisfies all of these standards. 

A. Notice 

If the defendant is reasonably aware on the basis of the 
original pleading that the matters set forth in the proposed 
amendment would be put in issue, the amendment is related 
back to the date of the original pleading. 

“The modern view has largely abandoned the theoreti¬ 
cal issue whether the belated addition falls within the 
original ‘cause of action’, and asks instead the prac¬ 
tical question whether the defendant must have known 
at the beginning of the suit the facts which the plain¬ 
tiff is now seeking to put into the complaint” 

Chafee, Broadening the Second Stage of Federal 
Interpleader , 56 Harv. L. Rev. 929, 964 (1943). 

Thus in the leading case of Tiller v. Atlantic Coast Line 
R. R., 323 U. S. 574 (1945) an amendment was permitted 
long after the statute of limitations had run which added to 
a complaint charging negligence, a charge that the defendant 
had violated the Boiler Inspection Act The circumstance 
creating the violation (failure to have the locomotive prop¬ 
erly lighted), moreover, was not disclosed in the original 
complaint The Supreme Court, allowing the amendment to 
relate back, concluded that “there is no reason to apply a 
statute of limitations when, as here, the respondent has had 
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notice from the beginning that petitioner was trying to 
enforce a claim against it because of the events leading up to 
the death of the deceased in the respondent’s yard.” Id. at 
581. See also Michelsen v. Penney, 135 F. 2d 409 (2 Cir. 
1943). 

In the instant case there can be no question that the 
defendant had notice that the matters alleged in the amend¬ 
ment would be inquired into. Indeed, the substance of the 
charge there made—that Lasker had a substantial and direct 
interest in Paramount, was the subject of affirmative allega¬ 
tions in the original complaint to which the defendant took 
issue. 


B. Similarity of Evidence 

‘‘In view of the fact that Rule 15(c) makes an exception 
to statutes of limitations, the conrt might be guided in 
making its decisions by the purpose of these statutes. It 
seems the primary* purpose of statutes of limitations is to 
bar actions when the lapse of time is regarded as having 
destroyed the source of evidence.” If, however, the evidence 
which would be introduced under the original pleading is 
roughly the same as that which would be introduced under 
the amended pleading, there is no reason for imposing the 
statute of limitations and therefore no reason not to permit 
relation back. See Note, 7 U. Chi. L. Rev., 733, 734 (1940). 

And similarly the following statement in 1 Barron & 
Holtzoff, Federal Practice d Procedure, 906 (Rules Edition): 
“If the evidence tending to support the facts alleged in the 
amended complaint could have been introduced under the 
former pleading, the amendment is not objectionable.” 

This standard was applied most recently in Busam Motor 
Sales v. Ford, 203 F. 2d 469 (6 Cir. 1953) where the Court 
of Appeals reversed the district court for not permitting 
an amendment which did not “in any material way” change 
the evidence which would be offered. 

This standard is in many respects similar to the notice 
test already referred to. It seems that the plaintiff would 
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have been permitted under the original complaint to prove 
that the defendants misrepresented the true fact situation 
to the Court of Appeals on the motions for rehearing. Since 
the amendment therefore required no substantial change of 
evidence or proof, it should have been related back. 

C. Single Recovery 

This test has been phrased in different ways—would a 
decision on the original pleading be res judicata of the 
amended pleading? Is the amendment used to support the 
same recovery? Is it the same legal right? 

Cases referring to this test are numerous and include 
Maty v. Grasselli Co 303 U. S. 197 (193S); Blair v. Durham, 
134 F. 2nd 727 (6 Cir. 1943); Popovitch v. Kasperlik, 76 
F. Supp. 233 (W. D. Pa. 1947 ); Conry v. Baltimore & Ohio 
R. Co., 95 F. Supp. S46 (Pa. 1951). 

Obviously an adverse decision on the merits against the 
plaintiff on her original complaint would have barred any 
action on the amended complaint. The matters alleged go 
to the violation of the same legal right. They support the 
same claim for damages. It is submitted, therefore, that 
this test too is satisfied in the instant case. 

D. Amplification and Clarification 

Amendments which amplify or clarify an original plead¬ 
ing are of course permitted to be related back to that 
pleading. Indeed the court’s opinion in the instant case in 
no way disagrees with this rule. See United States v. 
Memphis Cotton Oil Co., 288 U. S. 62 (1933). 

However, because the court believed a separate act of 
fraud had been alleged in the amendment, it believed this 
principle inapplicable. 

It is submitted that an analysis of some of the cases 
under this rule show that courts have permitted different and 
separate acts of wrong to be charged by way of amendment 
in circumstances far less compelling than in the instant case. 





Thus in Michclscn v. Penney, 135 F. 2d 409 (2 Cir. 1943) 
a complaint charging a hank director with mismanagement 
over a period of years and in certain particulars was permitted 
to be amended after the statute of limitations had run in 
order to show other acts of mismanagement he had committed. 
In BUby v. Chris Craft Corp., 7 F. R. D. SO (E. D. Mich. 
1946) a complaint charging negligent manufacture of a 
boat in 1929 was allowed to be amended to show negligent 
failure to modify and repair the boat in 1933, and the amend¬ 
ment was related back to the date of the original complaint. 
See also Blair v. Durham, 134 F. 2d 729 (6 Cir. 1943); 
United States v. Mac Evoy, 10 F. R. D. 323 (X. J. 1950). 

Since the plaintiff here charged the defendant with “con¬ 
tinuous acts of fraud” she was entitled, under the reasoning 
of the above cases, to supply by amendment the nature of those 
acts of fraud. 

E. Meeting Affirmative Defenses 

Under ordinary circumstances the plaintiff need not 
anticipate affirmative defenses in the complaint. If such a 
defense is raised it may be met by reply or by amendment to 
the complaint. 

Thus in Reynolds v. Needle, 132 F. 2nd 161 (App. D. C. 
1942) this court held that a plaintiff should meet the objec¬ 
tion of the statute of limitations raised on a motion for 
summary judgment by affidavit, reply or by amendment to 
the complaint. 

In the instant case the defendant raised the objection of 
the statute of limitations and the plaintiff thereafter amended 
her complaint. That amendment may be construed as one 
designed to show facts in avoidance of the bar of limitations. 
Thus although a claim based solely on the bribe of Judge 
Manton might be barred, a showing of later acts of fraud 
designed to continue and suppress the earlier fraud would 
keep the statutory period running. And an amendment show¬ 
ing facts constituting a defense to a claim of limitations 
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relates back to the date of the original pleading. Partin v. 
Wade , 172 F. 2nd 50 (8 Cir. 1949). 

In Partin v. Wade the plaintiff filed a complaint for mal¬ 
practice which on its face was barred by the statute of limi¬ 
tations. The defendant raised this as a defense and the 
plaintiff then amended her complaint to show that she had 
filed a suit for malpractice within the period of limitations 
and had taken a nonsuit in that action and that she had 
commenced this action within a year thereafter. The state 
statute of limitations permitted a new suit to be commenced 
within a year after nonsuit. Although in that case the 
amendment disclosing the prior nonsuit was made more 
than a year after the nonsuit, the court nevertheless per¬ 
mitted the amendment and related it back to the date of 
the original complaint. It stated: 

“The plaintiff here filed her amended complaint in 
response to the defendant’s motion presenting, or at 
least attempting to present, his defense that her ac¬ 
tion was barred by lapse of time. For ought that 
appears she might have set up the facts on account of 
which her action was not so barred by -way of reply. 
She undoubtedly had the right to maintain her second 
action at the time she brought it. If she did not set 
up all the facts showing her right in the complaint 
as she first filed it, the allegations she added by amend¬ 
ment not presenting any new or different cause of 
action must be related back.” 

Thus in the instant case the 1950 amendment showing 
facts which overcame the bar of the statute should have been 
related back to the date of the original complaint. Cf. Postel v. 
Caruso, 86 F. Supp. 498 (N. J. 1949). 

F. Prejudice 

The test of whether or not the defendant will be prejudiced 
by relating the amendment back is not really a separate test 
but a shorthand statement of all the above. 

Thus in Hirshhom v. Mine Safety Appliance Co., 101 F. 
Supp. 549 (W. D. Pa. 1951), affirmed, 193 F. 2d 489 the court 
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permitted an amendment to be related back “whether or not it 
be treated as creating a new claim for relief,” because the 
defendants had knowledge of the general nature of the claim 
and thus would not be prejudiced. 

Hence, if the defendant had notice, if the evidence will 
be substantially the same, etc., it follows that the defendant 
will not be prejudiced. It should be noted that it cannot 
be argued that the defendant will be prejudiced because with¬ 
out relation back the matter would be barred by limitations. 
Such an argument would, of course, destroy the entire pur¬ 
pose and operation of the doctrine. 

It is submitted therefore that under all of the tests sug¬ 
gested above as well as under any other reasonable pragmatic 
test which might be urged, the amendment in the instant case 
should have been related back to the date of the original 
complaint. 

V. 


THE COURTS AUTHORITIES 

The authorities cited by the Court in no way preclude 
the application of the doctrine of relation back to this case. 

The first case cited by the Court— L. E. Whitham Const . 
Co. v. Renter, 115 F. 2d 371 (10 Cir. 1939)—represents one 
of the most narrow interpretations given to Rule 15 by an 
appellate court. It is in marked contrast to the later decisions 
applying this Rule. Barron and Holtzoff have described it 
as “contrary to fairly well settled principles of amendment”. 

I Barron & Holtzoff, Federal Practice & Procedure 912. 
Professor Moore has labeled that decision “improper” since 
the facts satisfied the pragmatic tests although they might 
not have met the old “conceptualistic notion of cause of 
action” 3 Moore’s Federal Practice 854. 

The citation of that case and that of Murfkan v. Kahn, 

II F. R. D. 520 (S'. D. Fla. 1951) (see 1 Moore's Federal 
Practice 853, n. 16 and the 1952 Cumulative Supplement to 
that volume p. 34, n. 16, for cases reaching an opposite con- 
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elusion in similar situations) shows an undue reliance by the 
Court on the conceptualism of “cause of action”. 

Illustrative of the practical rather than the conceptual- 
istic approach is Bartliel v. Stamm, 145 F. 2d 487 (5 Cir. 
1944), also cited by the Court, where it is said that: “Limita¬ 
tion is suspended by the filing of a suit because the suit warns 
the defendant to collect and preserve his evidence in refer¬ 
ence to it. When a suit is filed in a federal court under the 
Rules, the defendant knows that the whole transaction de¬ 
scribed in it will be fully sifted, by amendment if need be, 
and that the form of the action, or the relief prayed or the 
law relied on will not be confined to their first statement.” 
In^Jh^t case the amendment substituted written for oral 
^L^ments, thus overcoming the bar of limitations which had 
been raised to the original complaint. 

In the instant case it is submitted that a “sifting” of the 
original complaint fairly apprised the defendant that the 
matters alleged in the amendment were within the scope of 
the inquiry. 

Admittedly the Court recognized that the trend is toward 
an analysis of the facts alleged rather than whether a “cause 
of action” has technically been changed. But, it failed to 
appreciate that the courts have allowed amendments intro¬ 
ducing even a change of facts if the defendant should have 
been on notice that the new facts were involved in the litiga¬ 
tion. Numerous cases of changed fact situations have been 
referred to in the preceding section. Barron and Holtzoff 
have summarized them by stating: “If a plaintiff adheres to 
a legal duty breached or an injury originally declared on, an 
alteration of the statement of the modes in which the defend¬ 
ant has breached the duty or caused the injury is not an 
introduction of a new ‘cause of action’.” Id. at 906. 

Hartmann v. Time, 64 F. Supp. 671 (E. D. Pa. 1946) 
vacated in part, 166 F. 2d 127 (3 Cir. 1947), is not contrary 
to those cases nor to the position here urged by the appellant. 
Each separate act of libel is a separate tort permitting its 
own recovery’ and carrying separate damages. A recovery for 
the first libel would not have barred a separate recovery for 
the second. 
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In the instant ease, however, all of the alleged acts of the 
defendant are aimed at but a single recovery. They represent 
only one course of action by the defendants which could not 
be “split” into separate suits. 

The liberal construction of Rule 15 now generally being 
followed by the courts is particularly appropriate in the 
instant case. The fraud alleged is a most serious one affect¬ 
ing the integrity of the judicial system as well as the rights 
of the appellant As the Court stated in Skelly Oil Co. v. 
Universal Oil Products , 33S Ill. App. 79, “Courts should not 
be helpless to find a remedy for a fraud of the instant type. 
If the statute fails to provide a remedy, the court can, as it 
has in many instances under the common law and equitable 
principles.” • • 


VI. 


WAIVER 

As already noted, the appellee at no time in this proceed¬ 
ing urged that the amendment could not be related back to 
the date of the original pleading. The District Court granted 
leave to amend the complaint during oral argument on de¬ 
fendant's motion to dismiss on March 3,1950. The defendant 
did not object to that procedure, continued to press its mo¬ 
tion without any change as a result of the amendment, 
and all of the parties since that date have treated the amend¬ 
ment as a part of the original pleading. 

It is submitted that the defendant's failure to object to 
the amendment at the time it was proposed together with its 
failure to raise an objection thereto for three years there¬ 
after, constitute a waiver of its rights. 

Rule 15(b) expressly recognizes that a defendant may 
waive his objection to an amendment. It is there provided 
that if an issue not embraced in the pleadings is tried by 
express or implied consent, the pleadings shall be deemed 
to include that issue. Although the trial stage was never 
reached in this case, the theory of that Rule is equally 
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applicable here. The statute of limitations is an affirmative 
defense which must be raised by the defendant. If an amend¬ 
ment to the pleadings curing such a defect is made after the 
defense is raised and no objection is taken thereto, the failure 
to take it should be treated as a waiver. See Kohler v. 
McClellan, 77 F. Supp. 308 (La. 1948), affirmed, 174 F. 2d 
946. 


CONCLUSION 

For the reasons hereinbefore set forth it is respectfully 
urged that the Court erred in refusing to relate the amend¬ 
ment of the complaint back to the date of the original com¬ 
plaint, that petitioner’s request for a rehearing should 
therefore be granted and that on such rehearing the judg¬ 
ment of the United States District Court dismissing the 
complaint in the above-entitled cause should be reversed. 

In view of the fact that the basis of the Court’s decision 
was not at any time theretofore raised in this proceeding, 
and because the point is a complex one, petitioner respect¬ 
fully requests that she be given an opportunity to submit 
additional memoranda on this point within thirty (30) days 
from the date of this petition in order to furnish the Court 
with such additional points and authorities that may be 
discovered in the course of a more intensive studv of the 

w 

problem, and that an opportunity to submit oral argument 
on this question be given. 

Respectfully submitted, 

James M. Landis, 

William T. Hannan, 
Benjamin F. Pollack, 
Attorneys for Appellant. 

George J. Solomon, 

Of Counsel. 


Dated: July 3,1953. 
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CERTIFICATE OF COUNSEL 

We hereby certify that we are the attorneys for the 
appellant-petitioner in the above entitled cause and that in 
our judgment the foregoing petition for rehearing is well 
founded in point of law as well as in fact, that it is pre¬ 
sented in good faith and is not interposed for delay. 

James M. Landis, 

William T. Hannan, 

Benjamin F. Pollack, 

Attorneys for Appellant-Petitioner 

Dated: July 3, 1953. 
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ANSWER TO PETITION FOR REHEARING 

The Petition for Rehearing presents nothing new. This 
Court has held that the alleged fraud in the April, 1942 
and June, 1945 affidavits does not arise out of the alleged 
bribery of Judge Manton in 1932 within the meaning of 
Rule 15 (c) FRCP. Appellant’s present motion adds noth¬ 
ing illuminating; this Court says “tis” and Appellant 
says “faint” and keeps on saying it. Appellant’s present 
claim that the 1950 amendment merely particularized the 
‘‘continuous acts of fraud” alleged in the original com¬ 
plaint has a hollow ring. Under Rule 9 (b) FRCP fraud 
must be alleged with particularity; the original allega¬ 
tions amounted to nothing. Upon the disclosure of par¬ 
ticularity it becomes apparent a new cause of action was 
being alleged and this Court so held. There is no way 
to rebut this Court’s succinct statement that even though 
the alleged false affidavits in 1942 and 1945 might have 
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been motivated by the original alleged fraud, neverthe¬ 
less they constituted an independent and distinct new 
claim which is now barred. 

Appellant makes one alarming suggestion: that she be 
allowed thirty days to file additional points and authori¬ 
ties with this Court. This is in line with her past conduct 
in never taking anything as final, but as always open to 
further briefs and argument. On this basis, the case is 
still undisposed of after over twenty years in the courts. 
The file drawer of papers below shows the fatal results 
of allowing plaintiff to file and file and file. We protest 
against any further papers and ask quietus. 

The Petition should be denied. 

Respectfully submitted, 

William E. Leahy 

William J. Hughes, Jr. 
Attorneys for Appellee 
Bowen Building 
Washington, D. C. 

Of Counsel: 

Louis Phillips 
New York, New York 

CERTIFICATE OF SERVICE 

Copy of the above mailed to counsel for appellant at 
the office of W. T. Hannon, Woodward Building, Washing¬ 
ton, D. C. 

William E. Leahy 


William J. Hughes, Jr. 




